





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02207
BRANCH OF SERVICE:  Army                                                                   SEPARATION DATE: 20080207


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a National Guard E4, Water Treatment Specialist, medically separated for “low back pain…” with a disability rating of 20%.  


CI CONTENTION:  “Review all conditions.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080415
VARD - 20101020
Condition
Code
Rating
Condition
Code
Rating
Exam
Low Back Pain…
5299-5237
20%
Moderate Degenerative Changes of the Facet Joint at L5-S1 Previously Considered as Lower Back Condition …
5243
NSC
20060405



Right Leg Hip And Sciatic Nerve Condition
5299-5260
NSC
20101001
Major Depressive Disorder…
Not Unfitting
Depression, NOS
9434
NSC
20040322
Hearing Loss

No VA Placement
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  NSC


ANALYSIS SUMMARY:  

Low Back Pain (LBP).  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s LBP condition began in September 1999 after a 15 km march and/or falling during the march.  After being treated with several medications, two epidural nerve blocks and multiple visits to physical therapy, the LBP condition could not be adequately rehabilitated.  There was no surgical indication.  
The 22 March 2007 electromyogram (EMG) with nerve conduction velocity study, 10 months prior to separation, demonstrated a normal study with no evidence of radiculopathy. A 15 May 2009 magnetic resonance imaging (MRI) study of the lumbar spine, 15 months after separation, revealed moderate degenerative changes of the facet joints at L5-S1 with no evidence of disc protrusion or extrusion and no spinal stenosis.  

The 17 August 2006 MEB NARSUM examination, 18 months prior to separation, noted complaints of persistent LBP that was exacerbated by prolonged standing, sitting and walking.  The back pain was made better by rest, pain medications and physical therapy.  The CI reported avoiding strenuous exercise and physical activity.  The examiner reviewed profile limitations with the CI at the time of the evaluation and she reported that the only activity she could perform on the profile was walking at her own pace and distance.  The physical examination exhibited the CI walked with a cane; however, there is no mention of a limp or other gait abnormality.  The thoracolumbar range of motion (ROM) showed forward flexion to 47 (45) degrees (normal 90) and a combined ROM of 170 degrees (normal 240).  The examiner also recorded tenderness of the paravertebral lumbar area and, on the DD 2808, on the same date, he recorded that the ROM was limited by pain.  

At the 2 January 2003 VA Compensation and Pension (C&P) evaluation, 5 years before separation, the CI reported right hip pain after the 1999 injury and stated that she continued to have a deep pain in the posterior aspect of the hip.  She complained that the pain traveled around the leg to the medial thigh and then down the medial leg to the heel.  She had morning pain that caused a limp and stated that the pain increased after a long time of sitting then standing and walking.  The physical examination of the spine was not recorded; however, the examiner reported the findings of a lumbosacral spine MRI which was normal then opined that there was no lumbosacral or right hip pathology found in that examination.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the LBP condition 20%, analogously coded 5299-5237 (lumbosacral or cervical strain), citing subjective right lower extremity radicular pain, without neurologic abnormality.  The VA did not service connect the LBP condition on their initial review in April 2003 and coded it 5243 (intervertebral disc syndrome [IVDS]), based on the STR and C&P examination 5 years before separation, citing no permanent residual and that the C&P examination failed to show any findings and diagnosis of injury or disease.  The CI appealed the VA’s findings in 2006 and 2007.  The most recent VA rating decision in evidence was from 20 October 2010 and still did not service connect the LBP disorder citing the STR was negative for back disability or injury and the evidence submitted in connection with that claim did not constitute new and material evidence.  

The panel agreed that a 20% rating, but no higher, was justified for the forward flexion of greater than 30 degrees but not greater than 60 degrees.  There was no limitation of forward flexion of the thoracolumbar spine to 30 degrees or less to validate a 40% rating.  There was no evidence of IVDS which resulted in incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under that alternate VASRD formula.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the LBP condition.  

Contended PEB Conditions: Major Depressive Disorder (MDD) and Hearing Loss.  The panel’s main charge is to assess the fairness of the PEB’s determination that the MDD and hearing loss conditions were not unfitting.  The contended conditions were not profiled until the final profile was written to submit with the MEB and no restrictions with either disorder were listed on that profile.  Although both conditions were implicated in the commander’s statement, there was no performance-based evidence from the record that MDD or hearing loss significantly interfered with satisfactory duty performance at separation.  In addition, the panel noted that the psychiatric addendum to the MEB NARSUM documents a mental status examination that was nearly normal.  Finally, the audiogram conducted in conjunction with the MEB showed very little change from the enlistment physical examination and both examinations were classified H2 hearing profile.  Therefore, MDD and hearing loss were not judged to fail retention standards.  

After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination of for either of the contended conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the LBP condition and IAW VASRD §4.71a, the panel unanimously recommends no change in the PEB adjudication.  

In the matter of the contended MDD and hearing loss conditions, the panel unanimously recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  

The panel, therefore, recommends there be no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150729, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











AR20170010615, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX


Dear XXXXXXXXXXXXXXXXXX


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,	  	 			      


