





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02408
BRANCH OF SERVICE:  NAVY 	SEPARATION DATE:  20090212


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Air Launched Weapons Technician, medically separated for “lumbar spondylosis,” with a disability rating of 20%.  


CI CONTENTION:  The CI was given a higher rating by the VA which included bilateral lower extremity radiculopathy.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20081029
VARD - 20091008
Condition
Code
Rating
Condition
Code
Rating
Exam
Lumbar Spondylosis
5237
20%
Degenerative Disk Disease with Herniations at L3-4, L4-5, and L5-Sl with Moderate to Severe Spinal Stenosis
5243
10%
20081216



Left Leg Numbness Associated with Degenerative Disc Disease
8699-8620
10%
20090924



Right Leg Numbness Associated with Degenerative Disc Disease
8699- 8626
10%
20090924
Lumbago
Category II
Subsumed above
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Lumbar Spondylosis.  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s low back condition began in 2004 without specific trauma, and had significantly worsened over the 18 months prior to the MEB.  Diagnostic imaging (MRI) in September 2006 documented a total of three central disc protrusions at L3-L4, L4-L5, and L5-S1; with the L4-L5 disc protrusion resulting in moderate-to-severe narrowing of the thecal sac.  Repeat MRI in November 2007 documented moderate to severe spinal stenosis and disk degenerative disease (DDD) at L4-S 1.  

The 6 July 2008 MEB NARSUM examination, 7 months prior to separation, noted a history including a hospitalization in May 2008 for acute bilateral lower extremity weakness of all muscle groups of the legs which led to the CI collapsing.  Neurosurgeon evaluation diagnosed lumbar DDD, with subsequent July 2008 neurosurgery evaluation recommending that no surgery was indicated.  The CI had complaints of constant 9/10 scale back pain and intermittent bilateral lower-extremity pain, with numbness, that extended from the back and sides of his thighs to the outside of both legs, to the lateral aspect of both feet.  He felt that his legs were weak and complained of tingling and numbness throughout.  The CI additionally reported loss of urinary control 2-3 times a week.  He stated that “he feels himself start to urinate and then stops to go to the bathroom to finish.  He does have an awareness of when he feels the need to void.”  Physical examination showed an antalgic gait with the inability to walk on his heels or toes.  There was normal lower extremity (5/5) motor strength, muscle tone, bulk, and reflexes.  Straight leg test for radicular symptoms was negative.  Range of motion (ROM) testing recorded 90 degrees forward flexion (normal), and a combined ROM of 200 degrees (240 Normal).  Pain was noted on all planes of motion.  

The 8 September 2008 MEB examination (recorded on DD Forms 2807-1 and 2808), 6 months prior to separation, the CI reported back pain and associated bilateral leg numbness.  He additionally reported using braces.  Physical examination noted decreased ROM (no measurements provided) with tenderness over the lower lumbar spine.  

At the 16 December 2008 VA Compensation and Pension (C&P) evaluation, 2 months before separation, the CI reported constant right greater than left 7/10 scale back pain that had worsened over the previous 4 years.  The low back pain was accompanied by radiation down the right buttock and lateral thigh and lateral/posterior calf.  The CI described the pain as sharp and stabbing and constant with flares 3 times per week.  He indicated he had intermittent numbness in both legs in the past but that was now predominantly in his right lateral thigh and it was now chronic.  The reported urinary incontinence was noted by the examiner as resolved since 8 September 2008.  

Physical examination showed no gross visible abnormalities of the spine.  There was bilateral sacroiliac joints tenderness.  ROM testing recorded painful motion with 30 degrees extension (normal), 20 degrees right and left lateral bend (30 normal) and 30 degrees right and left rotation (normal).  The examiner noted the CI stated he could not forward flex at all, but when seated, the CI could straight leg raise to 90 degrees indicating normal forward flexion.  Straight leg test was negative with no pain, weakness, fatigability or incoordination after 3 repetitions.  Gait was not noted.  Strength and reflexes in the lower extremities was normal.  The right lateral and anterior thigh showed diminished pinprick and temperature sensory testing.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 20%, coded 5237 (lumbosacral or cervical strain).  The Navy PEB also listed lumbago as a related Category II condition (a condition that contributed to the primary unfitting condition but was not separately ratable).  The impairment from the lumbago was properly subsumed under the overall rating for the lumbar spondylosis IAW §4.14 (avoidance of pyramiding; more than one rating based on the same impairment is prohibited).  The VA rated the low back condition 10%, coded 5243, (intervertebral disc syndrome), based on the C&P examination 2months before separation, citing the 10% rating criteria and pain on use.  

The panel agreed that there was insufficient support for any spine rating higher than 20% based on ROM limitations or on intervertebral disc criteria (incapacitating episodes).  

The panel noted that the MEB diagnosis of “lumbosacral spondylosis without myelopathy” and the PEB’s not mentioning myelopathy or radiculopathy was an implied finding of absence of any unfitting spinal cord or peripheral nerve disability; and the CI contended this condition as right and left leg numbness.  Right and left leg radiculopathy is therefore in the panel’s scope of review and will be addressed.  

The panel next considered if additional disability rating was justified for peripheral nerve impairment due to radiculopathy.  The CI had diagnostic imaging evidence of budging or herniated discs and one hospitalization for bilateral leg weakness that resolved.  He had continued symptoms of leg numbness and tingling; however, examinations proximate to separation documented lower extremity strength and reflexes were normal.  The pre-separation VA examination documented slightly diminished right thigh sensation, and the 25 October 2009 VA C&P examination (8 months after separation) documented bilateral (symmetric) findings of slightly diminished reflexes and sensory testing on the anterior thigh, calf and foot.  Muscle strength was 4/5 (normal 5/5) in both legs, and the CI walked with a limp.  

The right and left leg numbness were not implicated in the commander’s statement (who recommended permanent limited duty), nor judged to fail retention standards.  The presence of functional impairment with a direct impact on fitness is the key determinant in the panel’s decision to recommend any condition for rating as additionally unfitting.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  Therefore the critical decision is whether or not there was a significant motor weakness which would impact military occupation-specific activities.  There was no evidence in this case that motor weakness existed to any degree that could be described as functionally impairing.  The panel therefore concluded that an additional disability rating was not justified on this basis.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the low back condition.  


BOARD FINDINGS:  In the matter of the low back condition and IAW VASRD §4.71a, the panel unanimously recommends no change in the PEB adjudication.  In the matter of the contended bilateral radiculopathy conditions, the panel unanimously agrees that it cannot recommend it for additional disability rating.  There are no other conditions within the panel’s scope of review for consideration.  The panel, therefore, recommends that there be no modification or re-characterization of the CI’s disability and separation determination.  













The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150928, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 




MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44

      In accordance with reference (a), I have reviewed the cases listed below and approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
				

		
						XXXXXXXXXXXXXXXXXX	  











