





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02496
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20051003



SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E3, Petroleum Supply Specialist, medically separated for “chronic hip, low back, shin splints and feet,” with a disability rating of 10%.


CI CONTENTION:  The CI contends his conditions have continued to worsen.  He also requests review of all conditions.  The complete submission is at Exhibit A.


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:

SERVICE PEB - 20050627
VARD - 20130107
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Pain, Left Hip, Lower Back, Shin Splints and Feet
5099-5003
0%
Low Back Condition
5237
NSC
STR*



Bilateral Shin Splints
5299-5262
NSC
STR



No VA Placement:  Left Hip or Feet
Chronic Right Wrist Pain
Not Unfitting
No VA Placement
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS:  NSC
*Did not report to VA examination on 20121208


ANALYSIS SUMMARY:

Left Hip, Lower Back, Shin Splints, and Feet.  The PEB combined the chronic hip, low back, shin splints and feet conditions as a single unfitting condition coded analogously to 5003 and rated 10% with application of the US Army Physical Disability Agency (USAPDA) pain policy and AR 635-40 B24.f.  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel also noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The panel’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the chronic hip, low back, shin splints and feet conditions are presented separately, with attendant recommendations regarding separate unfitness, and separate rating if indicated.  There was no VA Compensation and Pension (C&P) examination in evidence proximate to separation.

Left Hip.  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI was involved in a motor vehicle accident (MVA) in 1996 where he sustained a left femoral shaft fracture.  He reported being all healed prior to basic training in 2002.  The CI’s lower extremity pain conditions began 2002 when he was treated for left hip, lower back, bilateral shin splints and foot pain.  The 29 April 2005 MEB NARSUM examination, 5 months prior to separation, noted complaints of a history of recurring left hip pain.  Physical examination showed hips with decreased active range of motion bilaterally, left greater than right.  Tenderness to palpation along the pelvic girdle.  Tenderness with resisted hip flexion and extension.  The 10 June 2005 physical therapy examination, 4 months before separation, noted no specific hip complaints.  Physical examination showed left hip Range of Motion (ROM): flexion 94 degrees (125 normal); extension 15 degrees (20 normal); abduction 30 degrees (45 normal); adduction 25 degrees (45 normal); external rotation 30 degrees (45 normal); and internal rotation 20 degrees.  Reason for limitations was soft tissue tightness with no reports of pain.  

The panel first considered if the left hip condition, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  The panel concluded that there was not a preponderance of evidence of the service records that overcame the panel’s presumption that the bundled left hip condition was reasonably considered separately unfitting.  The panel then considered its rating recommendation for the unfitting left hip condition at the time of separation.  The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bundled left hip condition 10%, analogously coded 5099-5003 (degenerative arthritis), citing the US Army Physical Disability Agency (USAPDA) pain policy.  The VA did not rate the left hip condition because the CI did not file a left hip VA disability claim.  The physical therapy examination noted some decreased ROM as noted above with no reports of pain.  However, there was no limitation of flexion or extension that supported a rating under the VASRD diagnostic codes for limitation of motion (5251 or 5252).  There was no limitation of abduction or adduction or rotation that supported a rating under the VASRD diagnostic codes for limitation of motion (5253).  There was no hip flail joint that supported a rating under the VASRD diagnostic code (5254).  There was evidence of painful motion of the left hip with functional loss to support a 10% rating (based on §4.59, §4.40 and §4.45).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 0% for the left hip condition, analogously coded 5299-5253.  

Low Back.  According to the STR and MEB NARSUM, the CI’s lower extremity pain conditions began 2002 when he was treated for left hip, lower back, bilateral shin splints and foot pain; lower back pain was not cited.  The MEB did not forwarded chronic low back pain for PEB adjudication.  The STR shows a 28 December 2004 CI visit to family practice, 9 months before separation.  Physical examination revealed a no lumbosacral spine abnormalities.  The 29 April 2005 MEB NARSUM examination, 5 months prior to separation, noted a history of recurring low back pain.  Physical examination did not examine the back or spine.  

The panel first considered if the low back condition, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  The panel could not find evidence in the commander’s statement or elsewhere in the STR that indicated any significant interference of low back condition pain with the performance of duties, nor were any physical findings documented by the MEB examiner which would logically be associated with significant disability.  Therefore, the panel concluded that the preponderance of evidence showed the low back condition would not reasonably have caused the CI to be referred into the DES or be found unfit due to the low back condition.  

Shin Splints.  According to the STR and MEB NARSUM, the CI’s lower extremity pain conditions began 2002 when he was treated for left hip, lower back, bilateral shin splints and foot pain.  The 22 March 2005 family practice examination, 7 months prior to separation, noted complaints of intermittent lower leg pain from running.  Physical examination showed bilateral tenderness on palpation of the lower half of the tibias.  Gait and stance were normal.  No sensory examination abnormalities were noted.  The 29 April 2005 MEB NARSUM examination, 5 months prior to separation, noted ongoing complaints of significant bilateral shin pain.  Pain level was usually 5/10 increasing to 10/10 with activity.  Physical examination showed tenderness to palpation of bilateral anterior tibia, right and distal tibial shaft, left mid tibial shaft.  

The panel first considered if the bilateral shin splints condition, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  Panel members agreed that the evidence reasonably justified that the functional limitations of the condition contributed to the CI’s inability to perform his military duties, and accordingly a separate disability rating is recommended.  The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bundled shin splints condition 10%, analogously coded 5099-5003 (degenerative arthritis), citing the US Army Physical Disability Agency (USAPDA) pain policy.  The VA did not service connect the shin splints condition, analogously coded 5299-5262 (tibia and fibula, impairment) because the CI failed to report to his VA examination.  The panel noted that the recurrent bilateral leg pain was activity related pain, associated with no numbness/tingling of the toes, with no fixed sensory or motor deficits.  Members agreed that the leg conditions could each be provided a single rating, either IAW VASRD 4.71 (musculoskeletal conditions) or alternatively, but not additionally, IAW 4.73 (muscle injuries).  The panel first considered rating IAW VASRD §4.71a.  All members agreed that the right and left leg conditions combined as a bilateral condition met a 0% rating coded analogously to 5022 for periostitis of both legs.  IAW VASRD §4.10 (Functional impairment), §4.40 (Functional loss) and §4.59 (Painful motion), when part of the musculoskeletal system becomes painful with use it must be considered disabled.  A disability rating of 10% is warranted when there is satisfactory evidence of functional loss and functional impairment due to pain.  The panel determined that a disability rating of 10% for each leg was appropriate.  The panel next considered alternatively rating the bilateral leg conditions IAW 4.73, coded as 5399-5312 (analogous to muscle injury of the anterior leg - Group XII), an analogous code for compartment syndrome.  The panel reviewed the rating criteria of 5312 which are subjective, with a 0% rating for `slight’, 10% rating for `moderate’, 20% for `moderately severe’, and 30% for `severe’ muscle injury.  The panel considered when coding a condition that did not involve penetrating or blunt trauma analogously to 5312, the discrimination between the `slight’ and `moderate’ characterizations depends on the presence of at least one `cardinal sign or symptom’ of muscle injury specified as “loss of power, weakness, lowered threshold of fatigue, fatigue-pain, impairment of coordination and uncertainty of movement” for `moderate’, as opposed to none for `slight’.  The panel concluded that based on the presence of the cardinal symptom of fatigue-pain, the leg conditions were best described as `slight’ and did not met the 10% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the right tibial pain condition, and 10% for the left tibial pain condition, each analogously coded 5299-5262 (Tibia and fibula, impairment of).  

Feet.  According to the STR and MEB NARSUM, the CI’s lower extremity condition began in 2002 but he successfully completed basic training same year.  The 15 April 2005 family practice examination, 5 months prior to separation, noted a history of pes cavus and plantar fasciitis.  Physical examination showed normal foot and ankle ROM and strength.  No specific foot findings were noted.  The 29 April 2005 MEB NARSUM examination, 5 months prior to separation, noted history of recurring foot pain.  Physical examination showed tenderness to palpation bilateral heels and normal ankle ROM.  

The panel first considered if the feet condition, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  The panel could not find evidence in the commander’s statement or elsewhere in the STR that indicated any significant interference of feet condition pain with the performance of duties, nor were any physical findings documented by the MEB examiner which would logically be associated with significant disability.  Therefore, the panel concluded that the preponderance of evidence showed the feet condition would not reasonably have caused the CI to be referred into the DES or be found unfit due to the feet condition.  

Contended PEB Condition:  Right Wrist.  According to the STR and MEB NARSUM, the CI was involved in a motor vehicle accident (MVA) in 1996 where he sustained a left radial fracture.  He reported being all healed prior to basic training in 2002.  A 19 August 2004 physical therapy examination, 14 months prior to separation, noted complaints of right wrist pain from lifting pallets.  Physical examination showed normal ROM with pain at the end of flexion and extension.  The 20 April 2005 commander’s performance statement, 6 months before separation, noted no specific mention of his wrist.  The 29 April 2005 MEB NARSUM examination, 5 months prior to separation, noted complaints of right wrist pain that decreased his ability to do push-ups, pull-ups, or any exercises which required him to push off.  Physical examination showed right wrist had full ROM; however, pain was elicited with extreme flexion and extension.  No edema, normal motor strength, normal tone, + tenderness to palpation along the right radial styloid.  No masses palpated.  At the 03 June 2005 physical profile, 5 months prior to separation, the CI was profiled for chronic right wrist pain to not do push-ups.  

The panel’s main charge is to assess the fairness of the PEB’s determination that the right wrist pain was not unfitting.  The right wrist pain was not implicated in the commander’s statement but was profiled to avoid push-ups, was judged to fail retention standards.  There was performance-based evidence from the record that the right wrist pain significantly interfered with satisfactory duty performance at separation.  All panel members agreed the right wrist pain was no more than mild, therefore supporting a 0% rating.  There was no right wrist limitation of motion to support a 10% rating (5125).  There was no right wrist ankylosis to support a rating coded 5214.  The panel considered alternative VASRD wrist and analogous codes, but all were less applicable and not advantageous to rating.  There was evidence of painful motion with functional loss supporting a 10% rating (based on §4.59, §4.40 and §4.45) for the right wrist.  After due deliberation, the panel agreed that the preponderance of the evidence with regard to the functional impairment of right wrist pain condition favors its recommendation as an additionally unfitting condition for disability rating.  It is appropriately coded 5299-5003 and meets the VASRD §4.59 criteria for a 10% rating.  


BOARD FINDINGS:  In the matter of the left hip condition, the panel unanimously recommends a disability rating of 0%, coded 5299-5253 IAW VASRD §4.71a.  In the matter of the low back condition, the panel unanimously agrees that it cannot recommend a finding of unfit for additional service disability rating.  In the matter of the right shin condition, the panel unanimously recommends a disability rating of 10%, coded 5299-5262 IAW VASRD §4.59 and for the left shin condition, the panel unanimously recommends a disability rating of 10%, coded 5299-5262 IAW VASRD §4.59.  In the matter of the feet condition, the panel unanimously agrees that it cannot recommend a finding of unfit for additional service disability rating.  In the matter of the contended right wrist condition, the panel unanimously agrees that it was unfitting and unanimously recommends a disability rating of 10%, coded 5299-5003 IAW VASRD §4.71a.  There are no other conditions within the panel’s scope of review for consideration.  The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Left Hip
5299-5253
0%
Right shin
5299-5262
10%
Left shin
5299-5262
10%
Right wrist
5299-5003
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150904, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record












AR20170013267, XXXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

	I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure

