





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02539
BRANCH OF SERVICE:  navy 	SEPARATION DATE:  20020705


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Electronics Technician, medically separated for “major depressive disorder [MDD]” with a disability rating of 20%. 


CI CONTENTION:  The CI contends that the 10% EPTS deduction on his MDD rating was improper and that his disability should have been rated at 30%.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20020423
VARD - 20030902
Condition
Code
Rating
Condition
Code
Rating
Exam
MDD
9434
20%
MDD w/ Dysthymia
9433-9434
10%
STR
Dysthymic Disorder
Cat II




COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  10%


ANALYSIS SUMMARY:  

Major Depressive Disorder.  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI was first treated by mental health professionals in January 2000 when the CI was hospitalized following a suicide attempt in the setting of work and relationship stresses.  The hospital diagnoses were MDD single episode, Dysthymia by history, and alcohol abuse.  The 8 March 2002 limited duty (LIMDU) medical board report showed that on 22 October 2001 the CI had self-discontinued medications and had persistent neurovegetative symptoms including depressed mood, insomnia, fatigue, decreased self-esteem and chronic suicidal ideation without a plan.  Therapy was increased, and on 15 November 2001 the CI reported that he had recurrence of suicidal ideation with thoughts of holding a knife to his wrist, and had had only mild improvement in his neurovegetative symptoms.  Therapy was increased, and on 17 January 2001, the CI “reported that over the holiday period he had taken some sleeping pills in a suicide attempt, but did not report this to any of his providers or the medical officer on his ship.”  He described persistent neurovegetative symptoms including depressed mood, fatigue, and anhedonia; and medication was increased.  

The 29 January 2002 MEB NARSUM examination, 5 months prior to separation, noted complaints of recurrent, persistent depressive symptoms only partially responsive to therapy, and recurrent suicidal thoughts.  On mental status examination (MSE) the CI was mildly unkempt.  His mood was “dysphoric” (profound state of unease or dissatisfaction) with a moderately restricted, congruent affect.  There was no suicidal ideation, delusions, hallucinations or other symptoms suggestive of psychosis, speech disturbance, objective cognitive impairment, or other abnormality.  The diagnoses were MDD, recurrent, DNEPTS (did not exist prior to service) and Dysthymic Disorder, EPTS, service aggravated.  The psychiatrist stated that the “degree of industrial and military impairment related to the diagnoses is moderate to severe.  The total degree of civilian performance impairment of all diagnoses is moderate.”  The three Navy NARSUM psychiatrists stated that “following a review of the clinical findings, the Medical Board is of the opinion that the patient suffers from a condition that did not exist prior to entry into the service.”  The 28 March 1998 military entrance examination indicated no history of any diagnosed mental health disorder, no use of medication, and a normal psychiatric clinical evaluation.  The 22 May 1998 examination for ionizing radiation work (PE) nuclear field duty (block #5) also indicated no mental health symptoms, diagnoses, or medications.  That physical was signed by psychology staff (stamped 13 May 1998) stating “psychologically evaluated this date and determined to be qualified Nuclear Field Duty.”  

At the 14 January 2004 VA Compensation and Pension (C&P) evaluation, 18 months after separation, the CI reported being depressed with no interest in any of his usual activities and did not want to be around other people.  The CI had been hospitalized for profound depression from 4-11 April 2003, approximately 9 months after separation, after not reporting for work for several days.  The discharge diagnosis was major depression and the CI was not cleared for return to work, and the CI lost over three months from work due to his mental health condition.  On MSE his mood was described as "pretty depressed," and affect was blunted.  There was no suicidal ideation, delusions, hallucinations or other symptoms suggestive of psychosis, speech disturbance, objective cognitive impairment, or other abnormality.  He scored 31 points on the Beck Depression Inventory II, which is indicative of severe depression and he scored 10 points on the Beck Anxiety Inventory, which is indicative of mild anxiety.  The diagnoses were Major depression, recurrent; and dysthymia.  The global assessment of functioning was 51 (60 - 51 moderate symptoms).  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the MDD 30%, coded 9434 (MDD), and deducted 10% for a pre-existing condition for a final rating of 20%.  The PEB Work Card (JDETS) indicated “HRR [health records review showed] SI [suicidal ideations] since sexual molestation age 13,” and “recurrent depression since childhood.”  

The VA initially rated the MDD with dysthymia at 10%, coded 9433-9434, (dysthymic disorder – MDD), citing the STR and no current evidence due to a missed VA examination.  The VA increased the CI’s 9433-9434 rating to 30% effective the day after the date of separation, based on the hospitalization 9 months after separation and C&P examination 18 months after separation, citing the 30% VASRD §4.130 rating criteria.  

It is first clarified that the PEB’s Category II diagnosis of dysthymic disorder is a mental disorder that would normally be rated under VASRD §4.130, the General Rating Formula for Mental Disorders.  However, only a single rating can be provided for the predominate mental health disorder.  Therefore, a separate rating cannot be supported without pyramiding (VASRD §4.14); thus, it is appropriately subsumed in the rating for MDD.  The panel noted that there was no traumatic event causing the unfitting mental health conditions and therefore concluded that application of VASRD §4.129 was not appropriate in this case.  At service entry there were no formally diagnosed mental conditions and there was no evidence of mental health symptoms.  Any mental health symptoms were therefore not severe enough either to interfere with occupational and social functioning or to require continuous medication.  Therefore any rating at service entry would be no greater than 0% IAW VASRD §4.130.  After careful deliberation, members agreed that the evidence at service entry did not support any VASRD ratable disability; thus concluded that there was no pre-service percentage to deduct and the panel therefore cannot support any EPTS deduction.  Having concluded that an EPTS deduction was not adequately justified, members turned to the appropriate coding and rating recommendation for the CI’s mental health conditions.  There was insufficient evidence of occupational and social impairment with reduced reliability and productivity at the time of separation to warrant the next higher 50% rating or any rating higher than the 30% adjudicated by the PEB (before their EPTS deduction).  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 30% for the MMD with dysthymia condition, coded 9434.  


BOARD FINDINGS:  In the matter of the MDD with dysthymia condition, the panel unanimously recommends a disability rating of 30%, coded 9434 IAW VASRD §4.130.  There are no other conditions within the panel’s scope of review for consideration.  The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
MDD with Dysthymia
9434
30%






The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150625, w/atchs
Exhibit B.  DD Form 294, dated 20160927, w/atchs
Exhibit C.  Service Treatment Record
Exhibit D.  Department of Veterans Affairs Treatment Record





MEMORANDUM FOR DEPUTY COMMANDANT (Manpower and Reserve Affairs)
		   COMMANDER, NAVY PERSONNEL COMMAND	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 13 Oct 17 ICO XXXXXXXXXXXXXXXXXXX
	(c) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXXX  
	(d) PDBR ltr dtd 28 Sep 17 ICO XXXXXXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 28 Sep 17 ICO XXXXXXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 11 Apr 17 ICO XXXXXXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 16 Jun 17 ICO XXXXXXXXXXXXXXXXXXX
	(h) PDBR ltr dtd 25 Sep 17 ICO XXXXXXXXXXXXXXXXXXX
	(i) PDBR ltr dtd 20 Sep 17 ICO XXXXXXXXXXXXXXXXXXX 

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (i) are approved.  The official records of the following individuals are to be corrected as follows:

     a. XXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 

     b. XXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 10 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 20 percent) effective date of discharge.

     d. XXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXXXXXX, former USN: Placement on Temporary Disability Retired List with a 60 percent disability rating for six months at time of separation followed by a permanent disability rating of 20 percent.

     f. XXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List with a 30 percent rating (increased from 0 percent) effective date of discharge.

     g. XXXXXXXXXXXXXXXXXXX, former USMC: Placement on Temporary Disability Retired List with a 50 percent disability rating for six months at time of separation followed by a permanent disability rating of 10 percent.





Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS

     h. XXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge. 
     
3.  Please take action to implement these decisions and provide notification to the above individuals once those actions are complete.



                                  XXXXXXXXXXXXXXXXXXX
                                  Principal Deputy, Assistant Secretary
                                  Of the Navy (Manpower and Reserve Affairs)	
                                  Performing the Duties of Assistant 
                                  Secretary of the Navy 
                                  (Manpower and Reserve Affairs)






