





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2016-00263
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20090106


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Infantryman, medically separated for “hallux valgus, bilateral, surgically corrected,” with a disability rating of 20%.


CI CONTENTION:  The CI was given a higher rating by the VA for the bilateral foot condition and contends for mental health condition not listed on the MEB. The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080930
VARD - 20090324
Condition
Code
Rating
Condition
Code
Rating
Exam
Hallux Valgus, Bilateral
5280
20%
Bunionectomy with Plantar Fasciitis and Severe Pes Planus, Bilateral Feet
5299-5276
30%
20090303
Adjustment Disorder with Mixed and Depressed Mood
Not Unfitting
Posttraumatic Stress Disorder (Claimed as Adjustment Disorder with Depressed Mood and Personality Disorder NOS with Antisocial Behavior)
9411
30%
20090312
Personality Disorder NOS with Antisocial Traits
Not Unfitting




COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


ANALYSIS SUMMARY:  

Bilateral Hallux Valgus.  According to service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s bilateral bunion condition began in October 2004 while deployed to Iraq.  He complained of pain in arches and his big toes.  The CI underwent 2 elective surgeries (bunionectomy and osteotomy) on his right and left foot, and continued to have post-operative discomfort, physical restrictions and limited motion.  
At the MEB examination (recorded on DD Forms 2807 and 2808) dated October 2007, 15 months prior to separation, the CI reported bilateral foot pain, and noted that he could no longer perform his duties.  Physical exam recorded “severe” pes planus, and surgical scar, but no other foot abnormality.  

During the MEB NARSUM examination on 7 December 2007, 13 months prior to separation, the CI complained of radiating pain of the same intensity in both feet upon long standing and physical activity.  He was unable to perform most of his soldiering duties but he was able to wear military foot gear.  The CI reported he had no foot problems prior to entering the service.  

Physical examination showed that the CI’s bunion deformities were completely reduced, and that his pedal deformities that “did not exist prior to service” had been corrected.  The examiner noted absence of motion at the interphalangeal joint of the hallux bilaterally from prior fusion surgeries, and range of motion (ROM) of the first metatarsophalangeal (MTP) joint measured 25 degrees (normal=55-60) of dorsiflexion on the right with 5 (10) degrees of plantar flexion with pain throughout entire ROM.  Left foot showed 20 degrees of dorsiflexion and 0 degrees of plantar flexion with pain on motion.  There was pain on palpation to the arch area bilaterally.  While standing, the CI was unable to fully load his feet.  The examiner noted that the CI had a difficult time putting the feet normally on the ground and loading them putting more weight on the outside edges.  However, the presence of calluses, swelling, temperature or color changes, or marked foot deformity was not documented.  

During the 3 March 2009 VA Compensation and Pension (C&P) evaluation, performed 2 months after separation, the CI reported he had pain primarily over the bottom of his feet and the first MTP bilaterally.  His recreational activities were limited primarily by his feet.  He noted that he was not unsteady and he had no limitations to driving, except his right foot would pain him after 20 minutes of driving.  His pain was severe with prolonged standing of an hour or more, or walking a half a mile.  He had no weakness and no swelling, and his symptoms were present at rest, but were mild.

Physical exam showed he was in no acute distress and had good posture.  His gait was slightly antalgic due to pain in his feet, and he used no assistive devices for walking, nor did he use corrective shoes, or arch support inserts.  The CI had normal stance but was unable to walk on toes because of bunionectomies.  His heel gait was normal and both sensory and motor functions were intact.  Muscle atrophy was not appreciated.  The examiner noted there was no deviation of the Achilles/calcaneus and no evidence of unusual wear pattern or callusing.  He had normal skin color and temperature in both feet.  There was tenderness to palpation over the medial foot bilaterally, but no swelling.  The CI was unable to squat due to pain in bilateral feet.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral foot condition 20%, coded 5280 (hallux valgus, unilateral), citing “bilateral foot pain rated 10% each.”  The VA rated the bilateral foot condition 30% coded 5276 (Flatfoot, acquired: (pes planus)), based on the VA C&P examination 2 months after separation.

The 10% rating is the highest rating permitted under the 5280 code.  The panel also noted higher ratings were not obtainable under codes 5277 (weak foot, bilateral), 5279 (morton’s disease), 5281 (hallux rigidus), 5282 (hammer toe), or 5278 (claw foot).  There was no evidence of malunion or nonunion of metatarsal bones to justify a rating under the 5283 code, nor was there sufficient evidence to support a rating under the 5284 code (foot injuries, other).  The higher rating of 30% (bilateral foot) under code 5276 (flatfoot acquired) requires objective evidence of marked deformity (pronation, abduction, etc), pain on manipulation and use accentuated, indication of swelling on use, and characteristic callosities, symptoms indicative of severe condition.  The panel noted the absence of documentation of this objective evidence during the MEB examination; however, the C&P examination noted there were no callosities, no swelling, and properly aligned Achilles to ankle.  Therefore, panel members concluded, a higher rating was not justified under the 5276 code.

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral foot condition.  

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that “adjustment disorder with mixed and depressed mood” and “personality disorder NOS with antisocial traits” were not unfitting.  The adjustment and personality disorders were not profiled, or implicated in the commander’s statement, and were not judged to fail retention standards.  There was no performance-based evidence from the record that the adjustment and personality disorders significantly interfered with satisfactory duty performance at separation.  Additionally, the personality disorder NOS and adjustment disorder were not physical disabilities and were not ratable or compensable IAW DoDI 1332.38 (in effect at the time). After due deliberation, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination of “adjustment disorder with mixed and depressed mood” and  “personality disorder NOS with antisocial traits”, and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the bilateral feet condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the contended “adjustment disorder with mixed and depressed mood” and “personality disorder NOS with antisocial traits” conditions, the panel recommends no change from the PEB determinations as not unfitting.  

There are no other conditions within the Board’s scope of review for consideration.  

The panel, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20160422, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











	


AR20170015233, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

	A copy of this decision has been provided to the counsel you listed on your application, XXXXXXXXXXXXXXXXXX

Sincerely,					      
						      					
Enclosure


