





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2016-01178
BRANCH OF SERVICE:  army 	SEPARATION DATE:  20040629


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Petroleum Supply Specialist, medically separated for “bilateral leg pains” with a disability rating of 0%.


CI CONTENTION:  “I do not feel that the 0% rating accurately reflects the severity of the bilateral leg conditions.  Multiple surgeries were conducted on each leg to attempt to correct the conditions.  I believe that the surgeries resulted in nerve damage that created the lower extremity conditions that have affected me since service and I feel those conditions should have also been considered in the medical proceedings.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20040319
VARD - 20041027
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Bilateral Leg Pains
5099-5003
0%
Status Post Arthroscopic Meniscectomy of the Left Knee with Residual Mild Medial Lateral and Anterior Posterior Instability
5257
10%
20040913



Status Post Arthroscopic Meniscectomy of the Right Knee with Residual Mild Medial Lateral and Anterior Posterior Instability
5257
10%
20040913



Status Post Fasciotomy of Left Lower Extremity with Residual Dorsiflexion Weakness of the Ankles
5299-5262
10%
20040913



Status Post Fasciotomy of Right Lower Extremity with Residual Numbness and Residual Dorsiflexion Weakness of the Ankles
8799-8722
10%
20040913

COMBINED RATING OF ALL VA CONDITIONS:  40%



ANALYSIS SUMMARY:  

Chronic Bilateral Leg Pains. The PEB combined the chronic bilateral leg pains condition as a single unfitting condition coded 5099-5003 and rated 10%. The approach by the PEB commonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications or implied adjudication that each condition was separately unfitting.  The panel’s initial charge in this case was directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the chronic bilateral leg pains condition was presented together above.  

According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s leg conditions began in July 2000 when he ran.  On 26 February 2001, with a history of progressive worsening right leg calf pain, right foot numbness with periodic foot drop, and right knee pain in spite of conservative management and large fascial hernias that were symptomatic, tender to deep palpation, and were prominent even with minimal exertion, the CI underwent a diagnostic arthroscopy, limited debridement of plica and a medial meniscal anterior horn tear, and right leg medial and lateral fasciotomies.  The CI noted persistent fascial defects and pain in the left lower extremity.  On 8 February 2002, the CI underwent left lower extremity anterior and lateral compartment fasciotomies.  On 6 March 2003, the CI reported pain in the knees for 3-4 days and two herniations of the right anterior calf and on the left anterior calf.  On 20 March 2003, the CI twisted his left knee while road marching.  On 14 May 2003, the CI complained of left knee pain when he stepped into a sink hole and felt a “pop” and his knee was stuck at 45 degrees.  X-rays showed no fracture.  The medial and lateral collateral ligaments were intact and Lachman’s test (to determine instability) was negative.  Treatment consisted of a knee brace, ice, crutches, and Tylenol #3 (codeine, a narcotic, and acetaminophen, a pain reliever).  On 21 May 2003, orthopedic evaluation noted the CI was s/p bilateral lower leg fasciotomies for herniations in his fascia.  He also had an ACL (anterior cruciate ligament) repair in 1999 of the left knee and right knee arthroscopy 2 years earlier.  He continued to have pain to the point where he could not run or jump and still had recurrent herniations of his fascia.  On examination he was tender and numb on the right side, which the examiner thought was from his superficial peroneal nerve being injured during surgery, although he had good hair growth on the right side.  On the left side he still had herniations laterally as well as on the right.  Ligamentously he was intact on both knees.  An L3 profile was issued on 22 May 2003 for bilateral recurrent fascial defects of the lower extremities.  

During the 18 June 2003 MEB examination (recorded on DD Forms 2807-1 and 2808), 12 months prior to separation, the CI reported loss of feeling in the right side of the right calf and in the right pinky toe as well as pain with walking a few blocks and pain and a swollen left knee.  Physical examination showed a 4.5 x 4.0 cm soft mass of the left lower extremity (shin) and two 1.0 x 1.0 cm soft masses of the right lower extremity laterally.  He also had scars of the right calf and left lateral lower extremity.   

The 31 December 2003 MEB NARSUM examination, 6 months prior to separation, noted complaints of chronic bilateral lower leg pain and fascial defects.  Physical examination showed a full ROM of his right knee.  He was stable to anterior, posterior, varus and valgus stresses and he had no joint line tenderness.  Anterior and lateral herniations and fascial defects, which were painful, were present.  He also had right leg numbness in the superficial peroneal branch down to the lateral portion of his foot.  There was no pinprick sensation down in that area.  On the left lower extremity he had a larger defect over the lateral anterior compartment that was tender to palpation.  He had full ROM of the left knee and was stable to anterior, posterior, varus and valgus stresses.  The examiner noted the CI had chronic lower leg pain, status post compartment releases in both legs, without good results.  The commander’s statement dated 5 January 2004 summarized the CI’s medical events from November 1999 through May 2003, but did not address the CI’s functional limitations relating to his MOS proximate to the statement.  On 12 January 2004 the CI complained of muscle pain of the legs since the prior evening.  On examination he had six bulging areas of the right lower extremity and three bulging areas of the left lower extremity.  Treatment consisted of elevation of the legs.  

At the 13 September 2004 VA Compensation and Pension (C&P) evaluation, 3 months after separation, the CI reported leg pain and numbness if he attempted excessive lifting, pushing, and pulling or standing for a prolonged period of time.  He had numbness of the lateral border of his right leg and right foot.  He used no assistive devices and could walk a mile.  Physical examination showed a normal gait.  There was no deformity or effusion of either knee.  A popliteal cyst was palpable bilaterally.  There was no pain on palpation of either knee.  He had minimal crepitus (grinding sensation) and mild instability of both knees in the anterior, posterior, and medial lateral planes.  Flexion was 135 degrees (normal 140) bilaterally with a 5-degree hyperextension of both knees.  There was no pain on active knee motion.  Quadriceps and hamstring strength was 5/5 bilaterally.  After repetitive motion his knee joint function and strength remained unchanged.  On the right distal leg there was a 9 cm medial scar and a 12 cm scar, while on the left distal leg there was a 6 cm scar.  A hernia of the left proximal anterior tibial compartment musculature was present, which was slightly tender to palpation.  Sensation was diminished on the lateral border of the right leg and lateral border of the right foot.  On repetition the CI was able to plantar flex and dorsiflex the ankles 10 times with little discomfort; however on repetitive dorsiflexion of the ankle, there was rather marked weakness.  After heel walking three or four steps, the CI exhibited rather marked weakness of dorsiflexion.  X-rays of the knees were normal.  The examiner’s diagnoses were status post arthroscopic meniscectomy of both knees with residual mild medial, lateral, and anterior posterior instability of both knees and status post fasciotomy of both lower extremities with residual numbness of the right leg and residual dorsiflexion weakness of the ankles bilaterally.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the chronic bilateral leg pains condition with histories of compartment syndromes and surgical releases with full ranges of motion with tender facial defects and herniations 0%, coded 5099-5003 (arthritis, degenerative), citing rated for pain IAW the US Army Physical Disability Agency pain policy.  The VA rated the bilateral leg conditions under four different codes:  left knee 10%, coded 5257, (knee, other impairment of: recurrent subluxation or lateral instability); right knee 10%, coded 5257; left ankle 10%, coded 5299-5262 (tibia and fibula impairment); and right ankle 10%, coded 8799-8722 (neuralgia of the musculocutaneous nerve (superficial peroneal nerve)), based on the C&P examination 3 months after separation, citing slight recurrent subluxation or lateral instability of the bilateral knees; malunion of the tibia and fibula with slight left ankle disability; and moderate incomplete paralysis of right foot movements.

In the case of the right and left leg condition, a bilateral condition was profiled, and the chronic bilateral leg pains condition was implicated by the NARSUM; however, the commander’s statement was silent in regard to functional limitations proximate to the statement.  Nevertheless, panel members agreed that each lower extremity condition is separately unfitting and that coding and ratings are applicable for each lower extremity.  Members then discussed the fact that the right lower extremity had knee involvement s/p debridement of a meniscal tear, leg involvement s/p fasciotomy with residual herniations, and numbness of the right leg laterally with weakness of the ankle noted on the VA examination.  The left lower extremity, on the other hand, was s/p an ACL repair and s/p fasciotomy with residual herniations and weakness of the ankle noted on the VA examination.  However, it appeared that the PEB addressed its rating to the compartment syndromes, surgical releases, tender fascial defects, and herniations.  Panel members noted that VASRD §4.73 (muscle injuries) offered a route to rate each lower extremity disability related to the compartment syndrome and its residuals including weakness of the ankles.  IAW VASRD §4.56 the cardinal signs and symptoms of muscle disability are loss of power, weakness, lowered threshold of fatigue, fatigue-pain, impairment of coordination and uncertainty of movement.  

Members then considered an applicable rating for each lower extremity based on the compartment syndrome and post-surgical residuals, bearing in mind that the VASRD refers to muscle injuries as a result of trauma; however, the CI underwent fasciotomies in which muscles were surgically manipulated and or cut.  Therefore, an analogous coding is appropriate.  Clearly each leg with residual herniations warrants a rating more than a slight disability of muscles.  Use of code 5312 (Group XII. Function: Dorsiflexion (1); extension of toes (2); stabilization of arch (3). Anterior muscles of the leg: (1) Tibialis anterior; (2) extensor digitorum longus; (3) extensor hallucis longus; (4) peroneus tertius) affords 10% for moderate and 20% for moderately severe muscle injury.  VASRD §4.55 (principles of combined ratings for muscle injuries) indicates “for compensable muscle group injuries which are in the same anatomical region but do not act on the same joint, the evaluation for the most severe injured muscle group will be increased by one level and used as the combined evaluation for the affected muscle groups.”  Panel members noted that CI underwent right leg medial and lateral fasciotomies with residual anterior and lateral herniations and fascial defects that were painful noted at the NARSUM.  The CI also underwent left lower extremity anterior and lateral compartment fasciotomies with a larger defect over the lateral anterior compartment that was tender to palpation noted during the NARUM examination, while a hernia of the left proximal anterior tibial compartment musculature was present, which was slightly tender to palpation, was noted at the VA examination.  Since both the left and right lower extremities had similar procedures, panel members considered each lower extremity to be of a moderate disability IAW VASRD §4.56 (2) since a moderately severe disability IAW VASRD §4.56 (3) requires debridement; however, prolonged infection, or sloughing of soft parts, and intermuscular scarring were not documented in the STR, although both lower extremities had persistent herniation.

Members then addressed the right knee, which although not explicitly mentioned in the PEB findings was addressed indirectly by the PEB as “Physical exam notes full ranges of motion…”  The NARSUM examination found not only normal ROMs, but no evidence of instability, while the VA found mild instability without providing the details on how it came to those findings.  Furthermore, while the CI had an ACL repair on the left and a limited debridement of plica and a medial meniscal anterior horn tear, there was insufficient basis to find any residuals of those procedures to warrant a determination of fitness or unfitness, let alone a rating, since those conditions are not within the scope of review.  Lastly, panel members discussed the numbness and decreased sensation of the right lower leg noted at examinations proximate to separation.  There was no functional limitation from that condition such as inability to wear a boot on the right foot/ankle and motor function was otherwise normal except for the VA examination demonstrating weakness of the ankles after 10 repetitions.  Furthermore, the condition was not in the scope of review. 

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the chronic right lower extremity pain condition, coded 5399-5312 and a disability rating of 10% for the chronic left lower extremity  pain condition, coded 5399-5312.


BOARD FINDINGS:  In the matter of the right lower extremity pain condition, the panel unanimously recommends a disability rating of 10%, coded 5399-5312 IAW VASRD §4.56, §4.73, and §4.55.  In the matter of the left lower extremity pain condition, the panel unanimously recommends a disability rating of 10%, coded 5399-5312 IAW VASRD §4.56, §4.73, and §4.55.  
There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends that the CI’s prior determination be modified as follows, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Right Lower Extremity Pain
5399-5312
10%
Left Lower Extremity Pain
5399-5312
10%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20160929, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 



AR20170018934, XXXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found that your disability rating should be modified but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed) and I accept its recommendation.  This will not result in any change to your separation document or the amount of severance pay.  A copy of this decision will be filed with your Physical Evaluation Board records.  I regret that the facts of the case did not provide you with the outcome you may have desired.
  
	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,	
Enclosure











