





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00757
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20080112


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty O3, Infantryman, medically separated for “chronic neck pain with tingling in the left upper extremity” and “chronic low back pain,” rated at 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  The VA rating his conditions at 100%.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.   


RATING COMPARISON:  

SERVICE PEB - 20070910
VARD - 20090518
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Neck Pain
5243
10%
Cervical Spine DDD and Stenosis
5238
10%
20081114
Chronic Low Back Pain
5243
10%
Lumbar DDD
5243
20%
20081114
High Frequency Hearing Loss
Not Unfitting
No VA Placement
Left Cubital Tunnel and Median Nerve Sensiromotor Neuropathies 
Not Unfitting
Left Ulnar Nerve Impingement
8516
10%
20081114
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  80%


ANALYSIS SUMMARY:  

Chronic Neck Pain with Tingling in Left Upper Extremity (LUE).  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI initially injured his neck during combatives training in 2003, but in April 2005 it was exacerbated by an IED blast.  An MRI demonstrated degenerative disc disease (DDD) at C3-C6 with possible nerve impingement at level C5-6.  Although the symptoms did not respond adequately to conservative treatment, surgery was not indicated.  There were no STR outpatient entries that implicated significant range of motion (ROM) limitation, abnormal spinal contour, documentation of incapacitating episodes or other VASRD-ratable features of the cervical spine.  

The symptoms of the LUE (non-dominant) radiculopathy were confined to radiating pain, paresthesias and intermittent hand and finger numbness.  There was no evidence for subjective weakness or documentation of specific functional consequences.  There was no documentation in STR clinical entries of abnormalities by neurological examination.  Electrodiagnostic (EMG/NCS) studies demonstrated chronic distal ulnar and median nerve neuropathies, but no spinal neuropathy.   

The 29 May 2007 MEB NARSUM examination, 8 months prior to separation, documented chronic 4/10 cervical pain with numbness and tingling of the LUE with rotation of the cervical spine to the left.  The physical examination recorded tenderness without spasm (no mention of abnormal contour), painful motion with significant ROM limitation to rotation (especially left), normal (5/5) strength of all major LUE groups, 5/5 grip strength, and symmetric reflexes.  Formal ROM measurements for the MEB were conducted by physical therapy (PT) a week after the NARSUM.  The examiner recorded flexion to 45 degrees (normal) with a combined ROM of 235 degrees (normal 340), specifying painful motion.  An orthopedic addendum to the NARSUM was prepared a day after the PT ROM examination and documented 3/10 neck pain with flares to 10/10 and left rotation caused pain to radiate down the LUE to the fingers (ulnar distribution).  The physical examination recorded localized tenderness without spasm, some asymmetry of the bicep tendon reflex (remaining reflexes were equal) and did not note any motor weakness or objective sensory deficit.  There was no comment regarding ROM.  The MEB submitted mild cervical neuropathy as failing retention standards.  The LUE condition was not listed on the profile, and the commander’s statement did not implicate it as separately unfitting or document work loss due to any condition.

The 14 November 2008 VA Compensation and Pension (C&P) evaluation, 10 months after separation, documented non-specific neck pain with “continuous” LUE numbness that had “no significant effect” on the CI’s usual occupation (administrative).  There was no documentation of work loss or incapacitating episodes.  The physical examination did not specify whether there was cervical tenderness or spasm (nor mention abnormal contour), and recorded normal neurological findings (5/5 motor, symmetric reflexes) except for sensory impairment in a distal ulnar distribution.  Measured cervical ROM was flexion to 45 degrees with a combined ROM of 280 degrees, specifying painful motion but no degradation with repetition.  

The panel directed attention to its recommendation based on the above evidence.  The PEB rated the neck condition 10%, coded 5243 (intervertebral disc syndrome), citing tenderness.  The VA also rated the neck condition 10%, coded 5238 (spinal stenosis), citing combined ROM of the cervical spine greater than 170 degrees but not greater than 335 degrees.  The panel agreed that a 10% rating, but no higher, was justified for limitation of flexion greater than 30 degrees but not greater than 40 degrees or for combined ROM greater than 170 degrees but not greater than 335 degrees, as reported on the MEB PT and VA examinations.  There was no muscle spasm or guarding severe enough to result in an abnormal gait or spinal contour, thus the next higher 20% rating was not justified on this basis.  

Members considered whether additional service rating could be recommended for the associated LUE radiculopathy.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  Therefore, the critical decision is whether or not there was a significant neurologic abnormality which would impact military occupation-specific activities.  There was no evidence in this case that a neurologic abnormality existed to any degree that could be described as functionally impairing.  The panel therefore concluded that additional disability rating was not justified on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the neck condition (with subsumed radiculopathy).   

Chronic Low Back Pain.  Back pain was a concurrent complaint with, and followed the same clinical course as, the cervical condition.  Imaging revealed multi-level DDD at L3-S1 with a protrusion at L4-5.  The symptoms did not respond adequately to conservative treatment and surgery was not recommended.  An orthopedic entry in February 2007 (still 11 months from separation) documented flexion to 40 degrees (normal 90) and this was aligned with several earlier entries.  A later primary care note documented “full” ROM with no painful motion, although this was an automated (AHLTA) finding that was not consistent with all preceding and subsequent entries.  The same entry recorded a normal gait and spinal contour, and there were no other STR entries that either corroborated or refuted those findings.  There was no STR documentation of incapacitating episodes.

The NARSUM, 8 months prior to separation, documented “chronic 4/10 lumbar pain.”  Of note, the profile prohibited running but permitted unlimited walking.  The NARSUM physical examination recorded tenderness (no note of spasm, gait disturbance, or abnormal contour) and painful motion without describing ROM.  The PT ROM measurements were flexion of 35 degrees with a combined ROM of 160 degrees (normal 240), specifying painful motion.  The orthopedic addendum documented back pain rated 5/10 with flares to 10/10 that limited lifting to 30 pounds.  The physical examination recorded tenderness without spasm (no note of abnormal gait or contour) and flexion limited to “fingertips down to the level of the inferior pole of the patella” (approximately 45-55 degrees).  

The post-separation C&P evaluation documented non-specific back pain that limited lifting and prolonged standing or sitting.  The physical examination recorded a normal gait, tenderness and “moderate” spasm that affected spinal contour (loss of natural lordosis).  Measured ROM was flexion to 50 degrees with a combined ROM of 200 degrees, specifying painful motion but no degradation with repetition.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 10%, coded 5243, citing pain with flexion, extension and rotation, and moderate pain with palpation.  The VA rated the back pain condition 20%, coded 5243, citing forward flexion of the thoracolumbar spine greater than 30 degrees but not greater than 60 degrees.  The panel agreed that a 20% rating, but no higher, was justified for limitation of flexion greater than 30 degrees but not greater than 60 degrees as reported on the MEB PT and VA examinations.  Additionally the C&P evidence satisfied the 20% criterion for abnormal spinal contour due to spasm.  After due deliberation, considering all of the evidence and mindful of reasonable doubt, the panel recommends a disability rating of 20% for the back condition, coded 5243.  

Contended PEB Conditions:  Hearing Loss and Left Cubital/Median Neuropathies.  A high frequency hearing loss was noted on routine audiometry screening during MEB proceedings.  Other than hearing protection, no intervention was required.  The condition was not claimed for VA rating.  Left cubital tunnel and median nerve neuropathies were identified on EMG during the cervical evaluation as above.  Physical findings and the lack of significant functional impairment probative to these neuropathies were subsumed with the evidence and analysis for the cervical radiculopathy as above.  

The panel’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  Neither of the conditions were profiled, implicated in the commander’s statement nor judged to fail retention standards.  There was no performance-based evidence from the record that either of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for either of the contended conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the cervical spine condition (with subsumed left upper extremity radiculopathy) and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the lumbar spine condition, the panel recommends a disability rating of 20%, coded 5242 IAW VASRD §4.71a.  In the matter of the contended hearing loss and LUE neuropathies, the panel recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Degenerative Disc Disease, Cervical Spine with Associated Left Upper Extremity Radiculopathy
5243
10%
Degenerative Disc Disease, Lumbar Spine
5242
20%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170212, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 


AR20180004817, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure







	


