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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                     AR2003098031


RECORD OF PROCEEDINGS


IN THE CASE OF:       


BOARD DATE:            29 JULY 2004                   


DOCKET NUMBER:   AR2003098031mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Kenneth H. Aucock
	
	Analyst


The following members, a quorum, were present:

	
	Mr. John Slone
	
	Chairperson

	
	Mr. Richard Dunbar
	
	Member

	
	Mr. Thomas O'Shaughnessy
	
	Member



The applicant and counsel if any, did not appear before the Board.


The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests that his bad conduct discharge be upgraded to honorable or general.

2.  The applicant states that he served in the Army on three separate occasions.  During his first enlistment, he was promoted to pay grade E-4 and earned awards, including the Good Conduct Medal.  He was discharged in November 1978.


a.  Later that year he reenlisted, was sent to Fort Lee, Virginia, for advanced training, and graduated at the top of his class.  On 6 February 1983 he received his second honorable discharge. 


b.  One month later he reenlisted and was assigned to Fort Bliss, Texas, attended the Primary Leadership Development Course, and a leadership school, where he finished second in his class.  He took a MOS (military occupational specialty) test, receiving one of the highest scores at Fort Bliss.  Nevertheless, he was experiencing a period of extreme emotional distress due to family problems.  At that time he was employed at the Central Issue Facility.  He soon found out that some of his peers were stealing, but he never reported those thefts.  This continued for some time.  He mentioned this to an acquaintance, who he later learned was an informant, who prompted him to get involved in some of the deals.  In his depressed emotional state, he became involved in one of those illegal transactions.  He was charged with larceny, served two years in prison, and was discharged from the Army with a bad conduct discharge.


c.  After finishing his sentence, he tried to lead a normal life.  He has the experience, education, ability, and willingness to do what he can to support his family.  He has paid for his mistake; however, his bad conduct discharge has prevented him from anything but low paying jobs.  He has also lost almost all of his military benefits.  He served honorably for almost eleven years.  He has also made every attempt to reform his lifestyle.  He requests that his discharge be upgraded to general.

3.  The applicant provides a letter of support from a Member of Congress, letters of support from two retired military members, and a letter of support from an Army recruiter, all who testify to his good character.  He provides copies of certificates showing successful completion of Army training courses, copies of orders awarding him the Army Good Conduct Medal, a copy of his 6 February 1983 Honorable Discharge Certificate, copies of letters of commendation, and a copy of a certificate of achievement. 

CONSIDERATION OF EVIDENCE: 

1.  The applicant's DD Form 214 (Report of Separation from Active Duty) shows that he was released from active duty in the rank of SP4 (Specialist Four) with an honorable characterization of service on 24 November 1978.  He had 3 years,   11 months, and 29 days of service.  He reenlisted for four years on 26 February 1979 and was assigned to Fort Lee, Virginia.  He completed training as a stock control accounting clerk and in April 1979 was assigned to a maintenance company in Germany.  He reenlisted for three years on 7 February 1983.  In March 1984 he was assigned to Fort Bliss, Texas.

2.  He was awarded the Army Good Conduct Medal for the period 26 February 1975 through 25 February 1978.

3.  On 11 June 1982 he received nonjudicial punishment under Article 15, Uniform Code of Military Justice, for being drunk and disorderly.

4.  On 17 January 1985 the applicant's commanding officer informed the applicant that he was not recommending him for award of the Army Good Conduct Medal because of his apathy toward his responsibilities as a Soldier since his assignment, and because his past alcohol and drug abuse were not reflective of a good Soldier.       

5.  Before a general court-martial which convened at Fort Bliss on 13 August 1985 the applicant was arraigned, tried, and found guilty of larceny of military clothing and equipment of a value in excess of $100.00, at diverse times between 7 January 1985 and 20 January 1985; and wrongfully conspiring with two other Soldiers to steal military clothing and equipment of a value of more than $100.00, at diverse times between 7 January 1985 and 20 January 1985.  He was sentenced to be reduced to the grade of E-1, to pay the United States a fine of $2,000.00, to be confined for three years, and to be discharged with a bad conduct discharge.  On 14 August 1985 orders were published assigning the applicant to the United States Disciplinary Barracks at Fort Leavenworth, Kansas.  On 31 October 1985 the convening authority approved the sentence.     

6.  On 3 July 1986 the Court of Military Review affirmed the findings of guilty and the sentence.  On 1 May 1967 the sentence was affirmed and the bad conduct discharge ordered to be executed.  The applicant was discharged on 29 May 1987 with a bad conduct discharge. 

7.  Army Regulation 635-200 provides for the discharge of enlisted soldiers.  Paragraph 3-11 states that a soldier will be given a bad conduct discharge pursuant only to an approved sentence of a general or special court-martial.  The appellate review must be completed and the affirmed sentence ordered duly executed.

8.  The maximum punishment authorized by the Manual for Courts-Martial for larceny is a dishonorable discharge, 10 years confinement, and total forfeiture of pay and allowances.  The maximum punishment authorized for any person who is found guilty of conspiracy is subject to the maximum punishment authorized for the offense which is the object of the conspiracy.   

DISCUSSION AND CONCLUSIONS:

1.  The record of trial by general court-martial is not available to the Board; however, absent evidence to the contrary the applicant's conviction for larceny and conspiracy to commit larceny, his sentence to confinement, and his bad conduct discharge are correct.  The applicant himself does not dispute his transgression or his sentence.  The applicant's sentence to confinement for three years was lenient. He could have been sentenced to confinement in excess of   10 years.     

2.  The applicant's prior honorable service is noted and has been considered.  His accomplishments during his honorable service are also noted, as are the letters of support that he has received attesting to his character and good post service conduct.  None of these factors, however, either individually or in sum, warrant the relief requested.  There is no injustice done to the applicant.     

3.  The applicant has submitted neither probative evidence nor a convincing argument in support of his request.   

BOARD VOTE:
________  ________  ________  GRANT RELIEF 

________  ________  ________  GRANT FORMAL HEARING

___JS___  ___RD __  ___TO __  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.



______John Slone_______


        CHAIRPERSON
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