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RECORD OF PROCEEDINGS


IN THE CASE OF:  


BOARD DATE:  24 February 2004
DOCKET NUMBER:  AR2003084896

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  


Mr. Carl W. S. Chun

Director

Ms. Lee Tinsley

Analyst


The following members, a quorum, were present:


Mr. Raymond V. O’Connor, Jr.

Chairperson

Mr. Lawrence Foster

Member

Ms. Margaret V. Thompson

Member

The applicant and counsel if any, did not appear before the Board.

The Board considered the following evidence:

Exhibit A - Application for correction of military records.

Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT’S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests reinstatement to active duty with any entitlements due to him.

2.  The applicant states that he has over 18 years of active federal service (AFS) and was undergoing medical rehabilitation during which he requested to be put on medical hold at the time of his discharge.  The applicant also contends that the discharge authority was misled into believing the applicant had less than 18 years of AFS.  The applicant also contends that his discharge was contrary to Army regulation and was contrary to the Tower Amendment because his request for medical hold was ignored.

3.  The applicant provides the following documents in support of his application:

a.  DA Form 1506 (Statement of Service for Computation of Length of 
Service for Pay Purposes).
	b.  DD Form 214 (Certificate of Release or Discharge from Active Duty).
	c.  ARPC Form 249-2-E (Chronological Statement of Retirement Points).
	d.  DA Form 1559-R (Inspector General Action Request).
	e.  Medical Retention Denial Memorandum, dated 15 March 2001.
	f.  Memorandum, dated 13 March 2001, requesting extension due to a pending Medical Evaluation Board.
	g.  Signed affidavit, dated 13 March 2001, indicating receipt of a list of retention advantages.
	h.  Message, dated 13 February 2001, concerning applicant’s separation.
	i.  Applicant’s discharge order #D-02-800029.
	j.  DD Form 257A (Discharge Certificate).
	k.  Order #R-08-004942, dated 27 August 1998, putting the applicant in AGR status.

CONSIDERATION OF EVIDENCE: 

1.  The applicant entered into the U.S. Army on 28 April 1975 in an enlisted status.  The applicant was honorably separated on 27 April 1979 and transferred in an enlisted status to the U.S. Army Reserve Control Group (Reinforcement).

2.  On 19 May 1981, he was appointed as a second lieutenant in the U.S. Army Reserve Control Group (Officer Active Duty Obligor) pending initial assignment and transfer to the Army National Guard of the United States.  On 10 July 1981 the applicant was transferred to the Oklahoma Army National Guard.  From 11 September 1981 to 11 December 1981, he attended the Officer Basic Course in an active duty for training status.  Upon completion of this course, he was returned to the U.S. Army Reserve Control Group (Officer Active Duty Obligor) on 4 January 1983.
3.  From 20 January 1985 to 25 July 1985, the applicant attended the Military Police Officer Advanced Course in an active duty for training status.  Upon completion of this course, he was returned to his Army Reserve unit.  On 28 February 1988, he was ordered to active duty in the Army Reserve Active Guard Reserve (AGR) program for a period of 3 years.

4.  On 27 February 1988, the applicant was initially assigned to the U.S. Army Recruiting Brigade Indianapolis, (Indiana) as the operations officer in the rank of first lieutenant.  The applicant was promoted to captain on 26 May 1988.  On 22 July 1996, he was reassigned to the 88th Regional Support Command, Fort Snelling, Minnesota, as the Deputy Provost Marshal Officer.  On 15 August 1996 the applicant was promoted to major.

5.  On 27 August 1998, orders were issued for the applicant to report to a new assignment with the Headquarters, 9th Regional Support Command (9th RSC), Honolulu, Hawaii, as the Equal Employment Opportunity Officer, with a report date of 5 October 1998.

6.  Records show the applicant was absent without authorization from the 9th RSC from 6 October 1998 to 31 October 1998.  At the time of the offense the applicant was serving as a major in the USAR AGR program.

7.  On 1 December 1998, the applicant received a referred Officer Evaluation Report (OER) for the period 1 December 1996 to 22 June 1997.  The referral memorandum stated the reasons for referral were:  a.) a performance evaluation of “Often Failed Requirements”;  b.) a potential evaluation in Part Vd of ”Do Not Promote”;  c.) narrative comments that are so derogatory that the report may have an adverse impact on the applicant’s career, and;  d.) an entry of “Fail” in Part IVa, item 3, indicating noncompliance with Army Regulation 350-15.

8.  On 25 February 1999, the Commanding General of the 25th Infantry Division (Light) and U.S. Army, Hawaii, notified the applicant that he was considering whether the applicant should be punished under Article 15, Uniformed Code of Military Justice (UCMJ), for the following misconduct:

	a.) In that, on or about 6 October 1998, without authority, the applicant absented himself from his unit, to wit: HQ, 9th RSC, located at Fort Shafter Hawaii and did remain so absent until on or about 1 November 1998 in violation of Article 86, UCMJ;

b.) In that the applicant received a lawful command from his superior commissioned officer, then known to him to be his superior commissioned officer, to report to the 9th RSC immediately, or words to that effect, did, at or near Bar Harbor, Maine, on or about 28 October 1998, willfully disobey the same order in violation of Article 90, UCMJ;
c.) In that the applicant, did, at Fort Shafter, Hawaii, on or about 23 November 1998, in a sworn statement, wrongfully and unlawfully made a false statement in substance as follows: “I was not informed of any alterations made to my DA Form 31”, which statement the applicant did not then believe to be true in violation of Article 134, UCMJ.

9.  The Commanding General of the 25th Infantry Division (Light) and U.S. Army, Hawaii, also advised the applicant of his rights, specifically, the applicant was not required to make any statements but if he did then they could be used against him during the proceedings or at trial by court-martial.  The applicant was also advised that he had several rights under the current Article 15 proceedings.  The Commanding General went on to inform the applicant that he had not made a decision yet on whether or not the applicant would be punished and that he would not impose punishment if he were not convinced beyond a reasonable doubt that the applicant committed the offense(s).  The applicant was also informed that he was entitled to an open hearing before him and that the applicant could have someone speak on his behalf, present witnesses or other evidence that would show why the applicant shouldn’t be punished or why punishment should be light.  The applicant was also informed that if he did not want the matter disposed of under Article 15, then he had the right to demand trial by court-martial instead.  The applicant was told of his right to legal counsel and that he had 48 hours to decide what he wanted to do.

10.  On 17 March 1999 the applicant appeared before the Commanding General of the 25th Infantry Division (Light) and U.S. Army, Hawaii and indicated that he wanted a closed hearing and did not request a person to speak on his behalf.

11.  The Commanding General of the 25th Infantry Division (Light) and U.S. Army, Hawaii, in a closed hearing, considered all matters presented in defense, mitigation and/or extenuation and imposed the following punishment:  “Forfeiture of $2283.00 per month for 2 months, suspended, to be automatically remitted if not vacated before 13 September 1999 and to receive a written reprimand.”  The General officer imposing punishment also directed that the DA Form 2627 (Record of Proceedings Under Article 15) be filed in the applicant’s performance fiche.

12.  The Commanding General of the 25th Infantry Division (Light) and U.S. Army, Hawaii, tendered a Memorandum of Reprimand (GOMOR), dated 23 March 1999, to the applicant.  Finally, the Commanding General advised the applicant of his right to appeal to the General Officer in Command of U.S. Army Pacific within 5 days.



13.  Subsequently, on 7 April 1999, the applicant in his own hand indicated he would appeal and would submit additional matters.  The applicant submitted a 12-page memorandum, dated 12 April 1999, requesting an extension of time to appeal his Article 15 and setting forth “Tentative Submission of Appeal Considerations.”

14.  On 23 April 1999, the same Commanding General who tendered the applicant’s GOMOR reviewed the applicant’s appeal and elected to take no action.  He further stated that the matters stated in the reprimand accurately reflected the facts and that the punishment imposed was appropriate.

15.  On 12 May 1999, the colonel in the position of Staff Judge Advocate of the 25th Infantry Division (Light) and U.S. Army, Hawaii opined:  “I have considered the appeal and it is my opinion that:  the proceedings were conducted in accordance with the law and regulation and the punishment adjudged was not unjust nor disproportionate to the offense committed.”

16.  On 12 May 1999 the General Officer in command of U.S. Army Pacific, considered the applicant’s appeal.  After consideration of all matters presented in the appeal, the General Officer in Command of U.S. Army Pacific denied the applicant’s appeal.  On 25 May 1999 the applicant indicated in his own hand that he had seen the action taken on his appeal.

17.  On 20 September 1999, the applicant was notified of initiation of elimination proceedings under the provisions of Chapter 4, Army Regulation 600-8-24, by reason of unacceptable conduct.  The applicant’s chain of command recommended approval of the applicant’s resignation in lieu of elimination with the issuance of a general, under honorable conditions discharge.

18.  On 24 October 2000 an official of the Full Time Support Management Division (FTSMD), of the U.S. Army Reserve Personnel Command 
(AR-PERSCOM), prepared a DA Form 1506 (Statement of Service for Computation of Length of Service for Pay Purposes).  This form indicated the applicant’s total years of federal active service as of 24 October 2000 was 17 years, 9 months, 22 days and that his total creditable service is 25 years, 5 months, 27 days.

19.  The Department of the Army Board of Review for Eliminations reviewed the applicant’s case and found that the applicant should be eliminated from the Army based on significant misconduct, moral or professional dereliction.  The Army Board of Review for Eliminations recommended that the applicant be eliminated and issued a general discharge.



20.  On 7 February 2001, the Deputy Assistant Secretary (Army Review Boards) considered the recommendations of the Army Board of Review for Eliminations and forwarded these recommendations to the Senior Official, Office of the Assistant Secretary of the Army (Manpower & Reserve Affairs).  

21.  Records show that at that time there was no appointed Assistant Secretary of the Army (Manpower & Reserve Affairs) and the Senior Official did not have authority to act on cases involving officers with over 18 years of AFS.  As a result, the Senior Official forwarded the case for decision by the Acting Secretary of the Army.  On 8 February 2001, the Acting Secretary of the Army approved the applicant's elimination from the Army with a characterization of under honorable conditions (general discharge).

22.  On 12 February 2001, the Deputy Assistant Secretary (Army Review Boards) notified the Commander, U.S. Total Army Personnel Command of the Acting Secretary of the Army's decision to eliminate the applicant with a "General (Under Honorable Conditions) Discharge." 

23.  On 13 February 2001, a message was forwarded from the Commander, U.S. Total Army Personnel Command to the Commanding General of Headquarters, 25th Infantry Division (Light) and U.S. Army, Hawaii, on behalf of the Deputy Assistant Secretary (Army Review Boards), approving the elimination of the applicant from the Army.  The message went on to state that the applicant would be discharged as soon as possible but no later than 21 calendar days after the officer is officially notified and in no event would the discharge be delayed past 30 days from the date of the message.

24.  On 22 February 2001, Order D-02-800029 was issued by AR-PERSCOM directing the discharge of the applicant from the Army effective 14 March 2001.

25.  On 13 March 2001, the applicant signed an affidavit attesting to the understanding of rights and advantages of remaining on active duty status beyond his scheduled release date in order to complete physical disability evaluation.

26.  Also on 13 March 2001, the applicant submitted a memorandum requesting a 90-day extension beyond his separation date of 14 March 2001 because of a pending medical evaluation board.

27.  On 14 March 2001, the applicant was separated from active duty and issued a DD Form 214 (Certificate of Release or Discharge from Active Duty).  This DD  Form 214 shows that the applicant was separated by reason of unacceptable conduct in accordance with paragraph 4-2b of Army Regulation 600-8-24.  This document also shows that his characterization of service was under honorable conditions (general) and, at the time of separation, the applicant had a total of 25 days of lost time and 18 years, 0 months and 20 days AFS.

28.  On 15 March 2001, a memorandum from The Office of The Surgeon General of the Army, recommended disapproval of the applicant’s request for medical retention.  The reason stated for the disapproval was Army Regulation 600-8-24, paragraph 1-23a, which specifically excludes officers, who have been processed for dismissal, from physical disability processing.

29.  On 29 March 2001, the applicant filed an Inspector General Action Request requesting to remain on active duty for the purpose of a “properly conducted medical evaluation board” to evaluate the applicant’s “service connected” injuries.  He also disputes the Surgeon General’s decision to disapprove his request for medical retention and cites Army Regulation 600-8-24.  The applicant also restates his contentions of having over 18 years of AFS and that he is authorized full retirement, not dismissal, under the provisions of the Tower Amendment.

30.  Telephonic coordination with the applicant on 19 February 2004 revealed that he incorrectly referred to the “Tower Amendment”.  The applicant stated to a staff member of the Army Board for Correction of Military Records (ABCMR) that he was referring to the provision of law, which precluded separation of officers with over 18 years of AFS.

31.  Army Regulation 600-8-24 (Officer Transfers and Discharges), Chapter 4 states, in pertinent part, that the following reasons (or ones similar) require an officer’s record to be reviewed for consideration of terminating his or her appointment.  Standing alone, one of these conditions may not support elimination, however, this derogatory information combined with other known deficiencies form a pattern that, when reviewed in conjunction with the officer’s overall record, requires elimination; (1) punishment under UCMJ, article 15, (2) conviction by court-martial, (3) denial of security clearance, (4) a relief for cause officer evaluation report (OER) (DA Form 67–8, (US Army Officer Evaluation Report)) under AR 623–105, paragraph 5–18, and (5) adverse information filed in the OMPF in accordance with AR 600–37 (LOR).

32.  Army Regulation 635-100 provides the authority for the separation of commissioned and warrant officers from the Active Army.  Paragraph 3-58a of this regulation, in effect at the time, specifically provided for the involuntary release of officers from active duty for misconduct, moral or professional dereliction, and/or when their degree of efficiency and manner of performance require release from active duty or elimination from the service.  The regulation provided that when an officer's conduct and performance warrants relief from active duty, then the officer's records and all available evidence will be forwarded for consideration by the Department of the Army Active Duty Board (DAADB) which has been renamed the Department of the Army Board of Review for Eliminations.  

33.  Army Regulation 635-120 implements the statutory provisions of Title 10 United States Code governing officer separations and provides policies and procedures for separating the officer from active duty.  Chapter 5 of this regulation provides that an officer may submit a resignation for the good of the service when court-martial charges against the officer with a view toward trial by general court-martial, the officer is under suspended sentence of dismissal, or the officer elects to tender a resignation because of reasons outlined in Army Regulation 635-100, paragraph 5-11a(7) (misconduct or moral or professional dereliction), prior to charges being preferred and prior to being recommended for elimination under the provisions of Army Regulation 635-100.  The regulation provides that a resignation for the good of the service, when approved at Headquarters Department of the Army, is normally accepted as being under other than honorable conditions.

34.  Chapter 1219 of Title 10 United States Code governs standards and procedures for retention and promotion of reserve officers.  Section 12646(e)(1) of this law provides that a reserve commissioned officer on active duty (other than for training) or full-time National Guard duty (other than for full-time National Guard duty for training only) who is within two years of qualifying for retirement under Section 3911, Section 6323, or Section 8911 of this title may, in the discretion of the Secretary concerned, be retained on that duty for a period of not more than two years.  Further, Section 12646(2) states that an officer may be retained under Title 10 on active duty or full-time National Guard duty only if:  (A) at the end of the period for which the officer is retained the officer will be qualified for retirement under Section 3911, Section 6323, or Section 8911 of this title; and (B) the officer will not, before the end of that period, reach the age at which transfer from an active status or discharge is required by this title or Title 14.  Section 12646(3) states that an officer who is retained on active duty or full-time National Guard duty under this provision of law may not be removed from an active status while on that duty.  However, the law further provides that an officer may be discharged or transferred from an active status for physical disability, for cause, or because they have reached the age at which transfer from an active status or discharge is required by law.

35.  Army Regulation 600-8-24, paragraph 1-23(a), governs referral of officers for physical disability evaluation.  In pertinent part this provision of regulation states that if a commissioned or warrant officer is being processed for release from active duty (REFRAD), separation, or retirement or has been referred for elimination action, when it is determined that the officer having medical impairment does not meet medical retention standards, the officer will be processed as set forth in subparagraphs a through d, below.  Subparagraph a states that an officer under investigation for an offense chargeable under the Uniform Code of Military Justice that could result in dismissal or punitive discharge may not be referred for or continue disability processing.

36.  The Table of Maximum Punishments in the Manual for Courts-Martial (MCM) shows that the applicant's offense of AWOL of more than 3 days but less than 30 days is a violation of Article 86, UCMJ, which is punishable by court-martial with a maximum sentence of confinement for six months and forfeiture of 2/3 pay for 6 months.

37.  The Table of Maximum Punishments in the MCM shows that the applicant's willful disobedience of the order of a superior commissioned officer is a violation of Article 90, UCMJ, which is punishable by court-martial with a maximum sentence of a Dishonorable Discharge or a Bad Conduct Discharge, 5 years confinement, and total forfeiture of pay.

38.  The Table of Maximum Punishments in the MCM shows that the applicant's wrongful and unlawful sworn statement is a violation of Article 134 which is punishable by court-martial with a maximum sentence of a Dishonorable Discharge or a Bad Conduct Discharge, 3 years confinement, and total forfeiture of pay.

39.  Title 10, United States Code (U.S.C.), Section 1401a(f), [also referred to as the “Tower Amendment”] was enacted in 1982 and governs retired pay for soldiers who were reduced in grade as a result of unsatisfactory performance or disciplinary action.  Effectively, the amendment provides an alternate method of calculating retired pay.

40.  Title 10, U.S.C., Section 12686, governs separation of Reserve officers on active duty within two years of retirement eligibility.  This section states, in pertinent part, that a member of a reserve component, who is on active duty (other than training) and is within two years of becoming eligible for retired pay or retainer pay under a purely military retirement system, may not be involuntarily released from that duty before he becomes eligible for that pay, unless the release is approved by the Secretary of the Army.

DISCUSSION AND CONCLUSIONS:

1.  The applicant contends that he should not have been separated because he had over 18 years of service and was pending a medical evaluation.

2.  Records show the applicant was AWOL (absent without leave), willfully disobeyed a direct order from a superior commissioned officer and made a false sworn statement for which he received non-judicial punishment administered by the Commanding General of the 25th Infantry Division.  The applicant appealed the punishment to the Commanding General of U.S. Army Pacific who denied the appeal.

3.  As a result of his offenses, the applicant was processed for elimination with a recommendation for separation with a general discharge (under honorable conditions). 

4.  In accordance with Army Regulation 635-100 his case was considered by the Army Board of Review for Eliminations.  That board recommended that the applicant be separated with a general discharge (under honorable conditions).

5.  The Deputy Assistant Secretary (Army Review Boards) forwarded the recommendation of the Army Board of Review for Eliminations to the Senior Official, Office of the Assistant Secretary of the Army (Manpower & Reserve Affairs). 

6.  Records show the Senior Official, Office of the Assistant Secretary of the Army (Manpower & Reserve Affairs) forwarded the recommendation to eliminate the applicant from the Army with a general discharge (under honorable conditions) in accordance with the law and regulations in effect at the time pertaining to officers with over 18 years of AFS.  

7.  The Acting Secretary of the Army approved the recommendation to eliminate the applicant with a general discharge.  Accordingly, the commanding general of PERSCOM directed the separation of the applicant for moral and professional dereliction with a general discharge (under honorable conditions).

8.  Based on a telephonic conversation with the applicant, it is clear he was referring to Title 10, U.S.C., Section 12686, not the “Tower Amendment”.  Thus, he contends that he should not have been discharged based on having over 18 years of AFS.  However, this latter section also states that the Secretary of the Army can discharge a Reserve officer with over 18 years of AFS prior to retirement eligibility.

9.  Contrary to his contention that the discharge authority was "misled" about his years of active Federal service, military records clearly show proper elimination procedures were followed in the applicant's case for an officer with over 18 years of active Federal service.

10.  The applicant also contends that his discharge was contrary to Army regulation and was contrary to the Tower Amendment because his request for medical hold was ignored.

11.  Army regulation clearly provides that an officer referred for elimination action for offenses, which could result in a punitive discharge, may not be referred for processing by a medical or physical evaluation board.

12.  The Manual for Courts-Martial shows that the applicant's offense of willfully disobeying the order of a superior commissioned officer and making a false sworn statement are violations of Article 90, UCMJ, and Article 134, UCMJ, respectively, each of which are punishable by court-martial with a maximum sentence of a Dishonorable Discharge or a Bad Conduct Discharge, both of which are punitive discharges.

13.  Therefore, the applicant's contention that he should have been retained for disability processing is contrary to Army regulation and he was so notified of this fact in writing from the Office of The Surgeon General of the Army.

14.  Based on all of the foregoing, there is no basis for the applicant to be reinstated or to receive any entitlements to which he believes are due to him.

BOARD VOTE:

________  ________  ________  GRANT RELIEF 

________  ________  ________  GRANT FORMAL HEARING

__ro___  ___lf___  ___mt___  DENY APPLICATION


BOARD DETERMINATION/RECOMMENDATION:

The evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.




						____Raymond V. O’Connor, Jr.____
CHAIRPERSON
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