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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET, 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20040002547


RECORD OF PROCEEDINGS


IN THE CASE OF:
  
mergerec 

BOARD DATE:
  19 APRIL 2005

DOCKET NUMBER:  AR20040002547 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Kenneth H. Aucock
	
	Analyst


The following members, a quorum, were present:

	
	Mr. Raymond Wagner
	
	Chairperson

	
	Mr. Larry Bergquist
	
	Member

	
	Mr. Larry Olson
	
	Member



The Board considered the following evidence: 


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  In effect, the applicant requests via counsel that his records be corrected to show that he was retired under the provisions of the Army National Guard Active Guard Reserve (AGR) temporary early retirement authority (TERA); or in the alternative, physical disability retirement or placement on the temporary disability retirement list (TDRL). 

2.  The applicant made no statement, but deferred to counsel. 

COUNSEL'S REQUEST, STATEMENT AND EVIDENCE:

1.  Counsel states that the applicant applied for TERA retirement while being processed through the physical disability evaluation system.  He was informed to withdraw his request because his reduction to sergeant, pay grade E-5, made him ineligible for TERA retirement.  He complied, continued to be processed under the physical disability evaluation system, and was discharged on 16 June 2001 because of his physical disability, with over 16 years of service. The Army Board for Correction of Military Records (ABCMR) determined that his reduction to pay grade E-5 was unlawful and his records were corrected to reflect that his rank was staff sergeant, pay grade E-6, effective on 23 December 1999.  His military records, as corrected, would have entitled him to a TERA retirement.  Through no fault of his own, an injustice has occurred.

a.  Counsel provides the history regarding the applicant’s case, to include his reduction from pay grade E-7 to pay grade E-5, his unsuccessful appeal, and his appeal to the Circuit Court for the County of Ingham, State of Michigan, where the state of Michigan successfully defended its action when the court ruled that the applicant had not exhausted its administrative remedies prior to seeking judicial review, in that he had not applied to the ABCMR.  As indicated above, the applicant’s records were corrected.


b.  Counsel provides a synopsis of the facts concerning the applicant’s case, and calls attention to the remarks concerning TERA on the revised physical evaluation board (PEB) proceedings.  Counsel states that the correct standard to be used by the Board is “probable material error or injustice.”  Counsel states that the applicant was denied a TERA retirement because he was reduced unlawfully to a rank that denied him that benefit.  The reduction was corrected by the ABCMR.  The applicant is entitled to TERA.  

2.  Counsel states that on 31 August 2000 a medical evaluation board (MEB) concluded that the applicant suffered from seven medical conditions.  An informal PEB, dated 5 December 2000, concluded that he was unfit and rated him for three disabling conditions with a combined rating of 40 percent, recommending that he be placed on the TDRL.  The U.S. Army Physical Disability Agency (USAPDA) modified the PEB findings and recommendations, and determined that the applicant had only one unfitting condition with a rating of 10 percent.  The applicant requested a formal PEB, but on advice of his lawyer that he might lose the 10 percent rating, accepted the findings and declined to present his case to a formal PEB.  Counsel indicates that the applicant now states that an injustice and an error has occurred and that his records should be corrected as requested.  
a.  Counsel states that the modifications made by the USAPDA were in direct contradiction to the opinions of physicians who personally examined the applicant.  
b.  Counsel cites the governing Army Regulation concerning the applicant’s case, stating that when making a fitness for duty determination, the overall effect of disabilities must be considered even though each of them alone would not cause unfitness.  Counsel states that the evidence to support the USAPDA modification was inadequate and not supported by the evidence in the record.      

3.  Counsel states correcting his record to show that he retired with a TERA retirement would allow the applicant back pay and retirement benefits until his death; and that alternatively, correcting his records to reflect either a physical disability retirement or transfer to the TDRL would entitle him to back pay and other retirement benefits.  Counsel states that the applicant recognizes that his request would have little monetary effect based upon the offset that will occur between any proposed retirement benefits and the benefits that he will receive or has received from the VA, and the disability pay that he received from the Army.
4.  Counsel provides the documents depicted herein and as listed in the appendix to the applicant’s request.
CONSIDERATION OF EVIDENCE:
1.  The applicant was a sergeant first class in the Michigan Army National Guard serving on active duty with the 1st Battalion, 119th Field Artillery, in an Active Guard Reserve (AGR) position under the provisions of 10 USC, Title 32.

2.  On 20 August 1999 the applicant received nonjudicial punishment under Section 15, of the Michigan Code of Military Justice (MCMJ).  The applicant’s brigade commander, a colonel, imposed a two-grade reduction to sergeant E-5 as punishment.  The applicant appealed.  On 23 December 1999, his appeal was denied.  The applicant then filed an appeal with the Circuit Court for the Court of Ingham, State of Michigan.  The respondents to that appeal, the Department of Military and Veterans Affairs, Michigan Army National Guard, and the Adjutant General of Michigan, successfully argued that the applicant had failed to exhaust his administrative remedies prior to judicial review, in that he had not applied to this Board for relief.  The court agreed and denied his appeal.  His appeal was dismissed on 12  February 2001.
3.  On 12 December 2002 the applicant applied to this Board for relief, arguing that his two-grade reduction was improper, that the laws of the state of Michigan clearly deferred to Federal law and regulation whenever the relevant state and Federal provisions conflict.  The Board determined that such a conflict existed between the MCMJ and the Manual for Courts-Martial (MCM), which allows only a one-grade reduction.  The Board granted his request, and in effect, directed that his records be corrected to show that his reduction from sergeant first class, pay grade E-7, was to staff sergeant E-6, with a date of rank of 23 December 1999, that the orders and documents reflecting his release from his AGR tour and his discharge be corrected to show his rank as staff sergeant E-6, that his pay be corrected accordingly, and that his disability separation pay be so corrected.  

4.  Regarding his physical disabilities and his request for physical disability retirement:


a.  On 5 October 1999, the officer in charge (OIC) of the 1st Battalion,      119th Field Artillery, requested that the applicant be granted a MEB as unfit for continued military service because of his back injuries, high cholesterol and blood pressure, his unstable left ankle, and his migraine headaches.  


b.  On 13 July 2000 a MEB diagnosed the applicant’s conditions as diabetes, migraine headaches, hypertension, insomnia, elevated cholesterol, and left ankle pain, instability and early osteoarthritis.  The condition, active left C-7 radiculopathy was later added to the MEB proceedings. The MEB recommended that he be referred to a PEB.  On 25 October 2000 the applicant agreed and stated that he did not desire to continue on active duty. 

c.  On 16 November 2000 a PEB determined that the applicant was physically unfit to perform his duties because of left C-7 radiculopathy, rated as incomplete, mild; diabetes requiring oral hypoglycemic medication and restricted diet; and left ankle pain and instability secondary to osteoarthritis.  The PEB determined that his migraine headaches, hypertension, insomnia, and elevated cholesterol, conditions noted on the MEB proceedings, were not unfitting and not ratable.  The PEB recommended that the applicant be placed on the TDRL with a 40 percent disability rating.  On 20 November 2000 the applicant concurred and waived a formal hearing in his case.

d.  On 28 November 2000 the applicant submitted a form letter through the PEB to the USAPDA, selecting one of three choices, which was that he intended to apply for early retirement under the provisions of the TERA program.

e.  Apparently on that same date, he requested through channels to the Michigan Army National Guard retirement under the TERA program.  His commanding officer, on 30 November 2000, recommended approval of his request.  On 30 November 2000, in a memorandum to the Medical Board Section, he stated that he had reconsidered his options and that he no longer desired to apply for TERA, but wanted to be placed on the TDRL.

f.  On 29 January 2001, in a revised PEB, the USAPDA indicated that the applicant’s osteoarthritis of his left ankle with pain and instability was unfitting, and that the applicant was physically unfit for duty.  The PEB recommended that he be separated with severance pay with a 10 percent disability rating.  The PEB indicated that the other conditions noted on the MEB, to include his diabetes and his C-7 radiculopathy, were not unfitting and not rated.  The PEB advised the applicant that because he had 15 but less than 20 years of active duty service, he could elect separation for physical disability or to apply for nondisability retirement under TERA.  The PEB also advised him that should he desire to apply for nondisability retirement in lieu of separation, he had to submit a request through his supporting personnel office and provide a copy to the PEB, and that failure to do so would result in his separation. 

g.  On 2 February 2001 the applicant nonconcurred with the findings and recommendations of the revised PEB proceedings and demanded a formal hearing.  The applicant changed his mind, however, and on 8 March 2001 stated that he concurred with the revised PEB findings and recommendations, and waived a formal hearing of his case.
h.  On 16 June 2001 the applicant was discharged under the provisions of Army Regulation 635-40 because of his medical disability, with a 10 percent disability rating.  He had over 16 years of active service, and over 6 years of inactive service.  On that same date he was discharged from the Michigan Army National Guard and as a Reserve of the Army.  His rank as indicated on both separation documents is shown as sergeant E-5.  His total qualifying service for retired pay [nonregular service] was 20 years and 6 months.   
i.  In his undated letter to the PEB, which counsel states was not reviewed by the PEB in 2001, the applicant provided his comments on his medical ailments – left C-7 radiculopathy, diabetes, osteoarthritis of his left ankle, and his migraine headaches, and the effects of each condition.
j.  In a 27 February 2004 statement to this Board, an Army National Guard lieutenant colonel, formerly a staff officer in the same battalion as the applicant, stated that he was aware of the applicant’s medical conditions and their effects on his ability to perform his military duties.  He stated that the applicant’s medical conditions were completely incompatible with the duties of a field artilleryman.  
k.  On 17 May 2004 in a statement to this Board, the applicant’s former supervisor attested to the applicant’s various medical problems, indicating that the applicant’s pain was such that at times he could not do his job.  He stated that the applicant was a good Soldier, but his disabilities made him totally unfit for continued military service.  
l.  The applicant in a 4 June 2004 declaration to this Board provided information explaining his medical background – his high blood pressure (hypertension) and diabetes, his severe headaches, resulting in such intensity and pain that he would become completely incapacitated, often vomiting.  He stated that the pain was such that he was unable to function – he could do no work at all.  He stated that he has to wear an ankle brace, remain on medication and has to walk with the assistance of a cane.   He stated that while preparing for a formal PEB to appeal that decision, the president of the PEB talked with his attorney, after which his attorney advised him that he would be risking his medical discharge by appearing before the board.  He decided to forego the formal PEB.  He stated that he was shocked when he found out that he was discharged and not retired.

m.  The applicant stated that he had earlier submitted an application for early retirement under TERA; however, the Michigan AGR office told him that his TERA application was disapproved because he had been reduced to pay grade E-5.  He was informed at the time of his discharge that his TERA application was disapproved because he had to be at least in pay grade E-6 or higher to be eligible for a TERA retirement.  He stated that he recently received notice from the ABCMR that his reduction to pay grade E-5 was unlawful, and that the ABCMR had ordered his records to be corrected to reinstate him in the pay grade of E-6, which would have made him eligible for a TERA retirement.  He now requests that his records be corrected to provide him with a TERA retirement.  
n.  Provided by counsel are copies of the applicant’s personnel qualification record, full time National Guard duty orders, a leave and earning statement, a copy of a physical training test scorecard showing that the applicant passed the tests in August and October 1998, a copy of an extract from Army Regulation 635-40, and a copy of an extract from the VASRD.
o.  Also included are copies of the applicant’s pre-discharge medical records, to include reports of medical examinations, reports of his medical history, laboratory reports, and radiological reports.  

p.  Included also are copies of his medical records showing his treatment for his medical conditions subsequent to his discharge.  The VA, in a 22 October 2003 rating decision, awarded the applicant a 30 percent disability rating for acquired mental disorder – dysthymia (stating that his claimed insomnia was considered a symptom, not a separate disability), a 20 percent rating for diabetes, a zero percent rating for erectile dysfunction, a 10 percent rating for hypertension, a 10 percent rating for migraine headaches, a 10 percent rating for residuals of a left ankle injury, and a 10 percent rating for cervical spine condition, including radiculopathy.  It denied his request for service connected disability for a right foot condition, left shoulder condition, and left foot condition. 

5.  In a 22 December 2004 letter to the applicant’s counsel, the Staff Judge Advocate of the Michigan Army National Guard opined that the applicant’s two-rank reduction was legally permissible, and in effect that the ABCMR’s 6 May 2004 decision was improper.  
6.  In the processing of this case, an advisory opinion was obtained from the National Guard Bureau.  That agency made reference to the above-mentioned opinion from the Michigan Staff Judge Advocate and stated that the National Guard Bureau Judge Advocate agreed with that opinion.  Regarding the applicant’s 10 percent disability rating, the National Guard Bureau recommended that the applicant request a rebuttal of the rating to the USAPDA, indicating that the USAPDA should have forwarded his rebuttal to the Army Physical Disability Appeal Board (APDAB) for review.  That agency also stated that the applicant should have been counseled by the Michigan Army National Guard [at the time of the PEB] in that the applicant had over 20 qualifying years of service for retired pay at age 60 and could have requested transfer to the Retired Reserve.  The National Guard Bureau recommended that the applicant’s disability discharge be changed to a disability retirement and a 20 year retirement letter be issued.  

7.  In his response to the advisory opinion, the applicant’s counsel stated that the Michigan National Guard waived any objections to the ABCMR’s authority to adjudicate the case when it successfully argued and assured a state court that the applicant’s case should be dismissed because he could obtain relief from the ABCMR.  The ABCMR heard the arguments and interpreted the law differently than the National Guard Bureau and the state SJA.  
a.  Counsel stated that the applicant used the process demanded by the Michigan National Guard to correct his records, and as a matter of policy Michigan should honor the ABCMR decision.  
b.  The ABCMR determined that the applicant was a staff sergeant, federal monies were paid to the applicant without any action taken by the Michigan National Guard to correct his records, and his state records were changed to comply with the ABCMR decision.  Both TERA retirement and disability compensation are administered by the Department of the Army.  Since the ABCMR determined that the applicant is a staff sergeant, then he is entitled to TERA retirement under federal law.
c.  Counsel stated that if the ABCMR agrees that the applicant has the option to request a rebuttal on his 10 percent disability rating to the USAPDA, as opined by the National Guard Bureau, the applicant will follow that recommendation; however, he did not desire to conduct a futile act that will be automatically denied because he does not have the right to do so. 

d.  Regarding the recommendation made by the NGB in its advisory opinion that the applicant’s discharge be changed to a disability retirement and a 20-year letter issued, counsel stated that the applicant did not disagree with this recommendation; however the Michigan National Guard failed to provide that option to him.  Counsel stated that it would be helpful if the Army commented on the financial impact upon the applicant prior to making such an election.   

e.  Counsel provides a copy of DFAS documents showing that the applicant had received adjustments to his pay as directed by the 6 May 2004 ABCMR case; a copy of his Honorable Discharge Certificate showing he was discharged in the grade of staff sergeant; copies of orders published by the Michigan National Guard amending the applicant’s release from active duty orders, discharge orders, and reduction orders to correct his grade; copies of corrections to his DD Form 214 and National Guard Form 22 reflecting his grade upon his separation as staff sergeant; a copy of his retirement points history statement showing that he had 20 years and 6 months of qualifying service for retired pay at age 60; a copy of a letter from the Review Boards Agency at St. Louis to the applicant informing him that his records were corrected; a copy of the 22 December 2004 letter from the Michigan Army National Guard SJA to counsel; a copy of the nonjudicial punishment proceedings; and a copy of a Defense Privacy Board Advisory Opinions.

8.  On 8 November 2000 the National Guard Bureau announced the availability of TERA for ARNG AGR Soldiers for Fiscal Year 2001, detailed the limitations of the program and provided administrative instructions for implementation.  It provided TERA allocations to states and indicated the grade eligibility requirements – officer, O5 and O6; warrant officer, CW4 and CW5; and enlisted, E8 and E9.  It also stated that any Soldier with an extreme hardship could apply notwithstanding the grade requirements, and that included in that category were Soldiers electing to apply for TERA in lieu of disability separation as recommended by a PEB.  Soldiers who apply for TERA must have attained a minimum of 15 years of active federal service prior to 31 March 2001 and retire no later than 30 April 2001.  All applications had to arrive at the NGB not later than 29 December 2000.  Applications received after that date would be returned without action.   
9.   The AGR TERA is an early retirement program whose purpose was to assist the Army National Guard in shaping the AGR force to meet the Army’s transformation requirements.  Soldiers who are approved for TERA retirement receive the same benefits as individuals with 20 or more years of active service. 
10.  Army Regulation 635-40 establishes the Army physical disability evaluation system and sets forth policies, responsibilities, and procedures that apply in determining whether a Soldier is unfit because of physical disability to reasonably perform the duties of his office, grade, rank, or rating.  It provides for medical evaluation boards, which are convened to document a Soldier’s medical status and duty limitations insofar as duty is affected by the Soldier’s status.  A decision is made as to the Soldier’s medical qualifications for retention based on the criteria in AR 40-501, chapter 3.  If the MEB determines the Soldier does not meet retention standards, the board will recommend referral of the Soldier to a PEB.

11.  Physical evaluation boards are established to evaluate all cases of physical disability equitability for the Soldier and the Army.  It is a fact finding board to investigate the nature, cause, degree of severity, and probable permanency of the disability of Soldiers who are referred to the board; to evaluate the physical condition of the Soldier against the physical requirements of the Soldier’s particular office, grade, rank or rating; to provide a full and fair hearing for the Soldier; and to make findings and recommendation to establish eligibility of a Soldier to be separated or retired because of physical disability.

12.  The USAPDA reviews PEB cases to ensure that the Soldier received a full and fair hearing; the proceedings of the MEB and the PEB were conducted according to regulations; the findings and recommendations were just, equitable, consistent with the facts, and in keeping with the provisions of law and regulations; due consideration was given the facts and requests contained in any rebuttal to the PEB findings and recommendations; and records of the case are accurate and complete.  Based on the review, the USAPDA has several options, to include concurring with the findings and recommendations; returning the case to the PEB for reconsideration or clarification, formal hearing, or other action; issuing revised findings providing for a change in the disposition of the Soldier or a change in the Soldier’s disability rating; or referring the case to the APDAB (Army Physical Disability Appeal Board).  When modifying the PEB findings or recommendations the USAPDA will furnish a copy of the revision to the Soldier, advise the Soldier that his election or rebuttal to the revision must be received by the USAPDA within 10 days, and return the case records to the PEB if the Soldier is eligible for and requests a formal hearing.  If the Soldier concurs with the revised findings and recommendations, the USAPDA will approve the case for the Secretary of the Army and forward the case to PERSCOM (Personnel Command) for final disposition.

13.  Title 10, United States Code, section 1203, provides for the physical disability separation of a member who has less than 20 years service and a disability rated at less than 30 percent.

14.  Title 38, United States Code, sections 1110 and 1131, permit the Department of Veterans Affairs (VA) to award compensation for disabilities which were incurred in or aggravated by active military service.  However, an award of a higher VA rating does not establish error or injustice in the Army rating.  An Army disability rating is intended to compensate an individual for interruption of a military career after it has been determined that the individual suffers from an impairment that disqualifies him or her from further military service.  The VA, which has neither the authority, nor the responsibility for determining physical fitness for military service, awards disability ratings to veterans for conditions that it determines were incurred during military service and subsequently affect the individual’s civilian employability.  Accordingly, it is not unusual for the two agencies of the Government, operating under different policies, to arrive at a different disability rating based on the same impairment.  Furthermore, unlike the Army, the VA can evaluate a veteran throughout his or her lifetime, adjusting the percentage of disability based upon that agency’s examinations and findings.  The Army rates only conditions determined to be physically unfitting at the time of discharge, thus compensating the individual for loss of a career; while the VA may rate any service connected impairment, including those that are detected after discharge, in order to compensate the individual for loss of civilian employability.  A common misconception is that veterans can receive both a military retirement for physical unfitness and a VA disability pension.  By law, a veteran can normally be compensated only once for a disability.  If a veteran is receiving a VA disability pension and the ABCMR corrects the records to show that a veteran was retired for physical unfitness, the veteran would have to choose between the VA pension and military retirement.

DISCUSSION AND CONCLUSIONS:

1.  The Fiscal Year 2001 TERA retirement program announced by the National Guard in November 2000 clearly indicates that, for other than a Soldier with an extreme hardship – which includes Soldiers who elect to apply for TERA in lieu of disability separation, the enlisted eligibility requirements were restricted to         E-8 and E-9.  Counsel’s contention that because the applicant’s records were corrected to reflect his rank as staff sergeant, pay grade E-6, he was entitled to a TERA retirement is not borne out by the available evidence.  The program announced by the NGB made no mention of eligibility requirements for enlisted Soldiers below the pay grade of E-8.    

2.  Nevertheless, the applicant was eligible for a TERA retirement instead of disability separation.  He applied for a TERA retirement on 28 November 2000, subsequent to the findings and recommendations of the 16 November 2000 PEB which recommended that he be placed on the TDRL with a 40 percent disability rating.  There is no evidence that he was informed that he had to be in pay grade E-6 or higher to be eligible for a TERA retirement.  Nonetheless, he changed his mind, indicating that he wanted to be placed on the TDRL. 
3.  Thereafter, as indicated above, the USAPDA revised the PEB findings and recommended that he receive a 10 percent disability rating, a determination which he eventually accepted.  He was released from active duty and discharged from the Army National Guard on 16 June 2001.    
4.  Had the applicant known in November 2000 that the findings and recommendation of the 16 November 2000 PEB would not stand, most assuredly he would have continued in his quest for retirement under the TERA program.  It would make no sense for him to accept severance pay, a one-time payment, in lieu of an annuity for life.  

5.  Whether or not a request for TERA retirement would have been approved, had he so requested in November 2000, while speculative, is also moot.  Because of the circumstances, he did not apply at that time.  When he concurred with the revised PEB findings and recommendation in March 2001 he was ineligible to apply for the AGR TERA program.

6.  The applicant had in excess of 16 years of active service.  To have precluded him the opportunity to apply for retirement benefits because of circumstances which he could not control is unfair and unjust. 

7.  Consequently, the applicant’s records should be corrected.  In this respect, all orders and documents showing that he was released from active duty and discharged because of physical disability should be revoked.  The applicant should be transferred to the Retired Reserve effective on 16 June 2001 and entitled to retired pay under the provisions of the Army National Guard AGR temporary early retirement (TERA) program for Fiscal Year 2001, retroactive to 16 June 2001.  

8.  By the same token, any separation pay that the applicant received as a result of his now invalid discharge on 16 June 2001 should be recouped.     

9.  In view of the above conclusions, the issue regarding the applicant’s alternative request – physical disability retirement or placement on the temporary disability retirement list, need not further be discussed. 

BOARD VOTE:

__RW___  ___LB___  ___LO __  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that the state Army National Guard records and the Department of the Army records of the individual concerned be corrected by revoking all orders and documents showing that the individual concerned was released from active duty and discharged because of physical disability; and by transferring him to the Retired Reserve effective on 16 June 2001 with entitlement to retired pay under the provisions of the Army National Guard AGR temporary early retirement (TERA) program for Fiscal Year 2001, retroactive to 16 June 2001.

2.  The Board also determined that any separation pay that the applicant received as a result of his now invalid discharge on 16 June 2001 be recouped.  
____ Raymond Wagner______
          CHAIRPERSON
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