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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET, 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20040002845


RECORD OF PROCEEDINGS


IN THE CASE OF:
   mergerec 


   mergerec 

BOARD DATE:
  13 January 2005


DOCKET NUMBER:  AR2004106973 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr, W. W. Osborn, Jr.
	
	Analyst


The following members, a quorum, were present:

	
	Mr. Walter T. Morrison
	
	Chairperson

	
	Ms. Eloise C. Prendergast
	
	Member

	
	Ms. Jeanette R. McCants
	
	Member



The Board considered the following evidence: 


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests that he receive Reserve Retired pay as a sergeant first class (SFC) in pay grade E-7 rather than as a staff sergeant (E-6).

2.  The applicant states that he was reduced in rank because the pay grade E-7 position in his unit was eliminated.  He was demoted through no fault of his own, but he is being paid as an E-6. 

3.  The applicant provides a copy of the 16 June 1994 reduction order.

CONSIDERATION OF EVIDENCE:
1.  The applicant was inducted in January 1964  He served on active duty, including infantry service in Vietnam for approximately 7 months and was released from active duty with an honorable characterization of service in January 1966.  He was transferred to the Army Reserve (USAR) Control Group (Annual Training) in pay grade E-4.

2.  He later became a career infantryman in the Oklahoma Army National Guard (OKARNG) and was promoted to SFC on 1 May 1990.  On 4 September 1992, the Director of Personnel and Administration, OKARNG authorized the applicant's retention in an Excess/Overgrade status until 5 September 1993.  After that date he was to be administratively reduced to a grade with an authorized open position or transferred to the USAR Control Group.

3.  On 16 June 1994, the reduction order was eventually issued, but paragraph 6-44(i) of Nation Guard Bureau (NGB) Regulation 600-200 was inadvertently cited as the authority.  His date of rank as a SSG was established as 1 October 1978.

4.  NGB Regulation 600-200, paragraph 6-44 sets forth causes for reduction in grade of enlisted members.  Subparagraph i applies to erroneous enlistment grades and states, "Soldiers who enlisted or reenlisted in grade above those authorized by chapter 2, will be reduced to the pay grade to which entitled effective the date of their enlistment/reenlistment.  Board action is not required."

5.  A 24 August 1994 memorandum notified the applicant that he was eligible for retired pay at age 60 [a 20-year letter].  He applied for retirement and, on 2 November 1995, he was separated form the OKARNG and transferred to the USAR Control Group (Retired).  He reached his 60th birthday on 14 May 2002 and is receiving Reserve Retired Pay as a SSG (E-6).

6.  Army Regulation 135-180 (Qualifying Service for Retired Pay Nonregular Service) provides the policy and guidance for USAR and ARNG retired pay.  Paragraph 2-11 specifies that, "Service in the highest grade will not be deemed satisfactory…if, during the mandatory review of the soldier's records…it is determined that…(a) Revision to a lower grade was expressly for prejudice or cause, due to misconduct, or punishment pursuant to Article 15, UCMJ , or court-martial; or (b) There is information in the soldier's service record to indicate clearly that the highest grade was not served satisfactorily. "

DISCUSSION AND CONCLUSIONS:

1.  The citation of the wrong authority on the 1994 reduction gives the impression that the applicant was never actually authorized pay grade E-7.

2.  The applicant's record clearly shows, however, that he was promoted to SFC (E-7) on 1 May 1990 and that he served in that grade until 16 June 1994 when he was reduced to pay grade E-6 through no fault of his own.

3.  He should be placed on the Non-Regular Retired List in the rank of SFC (E-7) and authorized any back pay accruing.

BOARD VOTE:

_WTM___  _ECP___  __JRM__  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that all Department of the Army records of the individual concerned be corrected by showing his rank and pay grade on the Nonregular Retired List as of SFC (E-7) and paying him any back pay accruing.

_      Walter T. Morrison______
          CHAIRPERSON
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