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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20040004609


RECORD OF PROCEEDINGS


IN THE CASE OF:
  mergerec 


  mergerec 

BOARD DATE:
  2 June 2005

DOCKET NUMBER:  AR20040004609 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Ms. Prevolia Harper
	
	Analyst


The following members, a quorum, were present:

	
	Mr. Fred Eichorn
	
	Chairperson

	
	Mr. Thomas E. O'Shaughnessy, Jr.
	
	Member

	
	Ms. Marla J. N. Troup
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests correction of his records to show award of the Purple Heart.

2.  The applicant states that he was wounded by a grenade blast (shrapnel) during the battle of Heartbreak Ridge.  The applicant continues that he was treated by a medic and went back to fighting.  

3.  The applicant further states that the wound is noted on his DD Form 214 (Report of Separation from the Armed Forces of the United States).

4.  The applicant provides a copy of his DD Form 214 in support of his application.

CONSIDERATION OF EVIDENCE:

1.  The applicant is requesting correction of an alleged error which occurred on 16 October 1952, the date of his separation from active service.  The application submitted in this case is dated 15 July 2004.

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitations if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant's military records were not available to the Board for review.  A fire destroyed approximately 18 million service members' records at the National Personnel Records Center in 1973.  It is believed his records were lost in that fire.  However, there were sufficient documents in the reconstructed record to allow the Board to conduct a fair and impartial review of the case 

4.  The applicant's DD Form 214 shows that he was inducted into the Army of the United States on Army on 17 January 1951.  His DD Form 214 also shows that he was in the Enlisted Reserve Corps upon his entry on active duty.  He served with the 2nd Infantry Regiment, 5th Infantry Division in Korea.  He was honorably separated on 16 October 1952.

5.  Item 27 (Decorations, Medals, Badges, Commendations, Citations and Campaign Ribbons Awarded or Authorized) of the applicant's DD Form 214 shows he was awarded the Combat Infantryman Badge, United Nations Service Medal, and the Korean Service Medal with one bronze service star.  Item 27

does not show award of the Purple Heart.

6.  Item 29 (Wounds Received as a Result of Action with Enemy Forces) of the DD Form 214 contains the entry "North Korea 15 OCT 1952."

7.  The applicant's name is not listed on the Korean War Casualty Roster.

8.  The applicant's records contain hospital admission cards from the Office of The Surgeon General of the Army which show that the applicant was admitted to a medical treatment facility in the Ryukyu Islands (Japan) in June 1951 for treatment of acute sinusitis.  There are no other treatment records contained in the available records.

9.  Army Regulation 600-8-22 (Military Awards) provides, in pertinent part, that the Purple Heart is awarded for a wound sustained as a result of hostile action.  Substantiating evidence must be provided to verify that the wound was the result of hostile action, the wound must have required treatment, and the medical treatment must have been made a matter of official record.

10.  As a matter of information, on the occasion of the 50th anniversary of the Korean War, the Government of the Republic of Korea issued the Korean War Service Medal to pay tribute to eligible Korean War veterans for their historic endeavors to preserve the freedom of the Republic of Korea and the free world.  On 20 August 1999, the Department of Defense approved acceptance and wear of this foreign service award to eligible US veterans of the Korean War, or their surviving next of kin.  The medal is provided at no cost to veterans.  The Department of Defense assigned responsibility to the Department of the Air Force for distribution of the Korean War Service Medal to eligible veterans or their surviving next of kin.  
11.  The applicant is advised that to apply for the Korean War Service Medal, he should submit a copy of his DD Form 214 to the Awards and Decorations Section, Headquarters, Air Force Personnel Center, 550 C Street West, Suite 12, Randolph Air Force Base, Texas 78150-4714.  A sample request form is provided.  Once the Korean War Service Medal has been authorized by the Department of the Air Force, the applicant may apply to this Board to add this foreign award to his DD Form 214.

DISCUSSION AND CONCLUSIONS:

1.  The applicant contends that he should be awarded the Purple Heart.

2.  The applicant's DD Form 214, in item 29, shows that he was wounded in North Korea on 15 October 1952 as a result of enemy action.  However, the applicant's DD Form 214 shows that he was discharged from active duty at Indiantown Gap Military Reservation on 16 October 1952.  It is unlikely that the applicant would have been engaged in battle in North Korea one day prior to his discharge from active duty at Fort Indiantown Gap Military Reservation, Harrisburg, Pennsylvania.  Therefore, the date of the injury listed on the applicant's DD Form 214 is insufficient evidence upon which to base award of the Purple Heart in this case.

3.  There were no other medical records contained in the applicant's records to substantiate or verify the date of his injury.  The Surgeon General Hospital Admission Card shows that the applicant was treated for sinusitis and no other injury or illness was shown.

4.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 16 October 1952; therefore, the time for the applicant to file a request for correction of any error or injustice expired on 

15 October 1955.  Although the applicant did not file within the ABCMR's statute of limitations, it is appropriate to waive failure to timely file based on the fact there is no statute of limitations on requests for award of the Purple Heart.  

BOARD VOTE:

________  ________  ________  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

__fe____  __teo___  __mjnt__  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that it is in the interest of justice to waive the failure to timely file in this case.

2.  The evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.






Fred Eichorn
______________________

          CHAIRPERSON
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