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RECORD OF PROCEEDINGS


IN THE CASE OF:      mergerec 

     mergerec 

BOARD DATE:           10 May 2005                   


DOCKET NUMBER:  AR20040005229mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Joseph A. Adriance 
	
	Analyst


The following members, a quorum, were present:

	
	Ms. Jennifer L. Prater
	
	Chairperson

	
	Mr. Bernard P. Ingold
	
	Member

	
	Mr. Antonio Uribe
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests, in effect, an upgrade of his Bad Conduct Discharge (BCD).  
2.  The applicant makes no statement in support of his application.  
3.  The applicant provides a Veterans Center Intake Form in support of his application.  
CONSIDERATION OF EVIDENCE: 

1.  The applicant is requesting correction of an alleged error or injustice that occurred on 31 December 1981.  The application submitted in this case was received on 8 August 2004.   

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitations if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant’s record shows that he enlisted in the Regular Army and entered active duty on 30 June 1978.  He was trained in, awarded and served in military occupational specialty (MOS) 13B (Cannon Crewman) and the highest rank he attained while serving on active duty was private first class (PFC).  
4.  The applicant’s record documents no acts of valor, significant achievement, or service warranting special recognition.  It does reveal a disciplinary history that includes his acceptance of nonjudicial punishment (NJP) under the provisions of Article 15 of the Uniform Code of Military Justice (UCMJ) on four separate occasions, and his conviction by a special court-martial (SPCM).  
5.  On 22 September 1978, the applicant accepted NJP for wrongfully possessing 14.9 grams of marijuana.  His punishment for this offense included a forfeiture of $92.00 (suspended) and 14 days of restriction and extra duty.  
6.  On 31 August 1979, the applicant accepted NJP for treating a superior noncommissioned officer in the execution of his duties with contempt.  His punishment for this offense included a suspended reduction to private/E-2 (PV2) and 14 days of extra duty and restriction.  

7.  On 1 July 1980, the applicant accepted NJP for failing to obey a lawful general order, two specifications of wrongfully communicating a threat, resisting lawful apprehension and stealing.  His punishment for these offenses included a reduction to PV2 (suspended) and 14 days of extra duty and restriction.  

8.  On 17 July 1980, the applicant’s unit commander prepared a Bar to Reenlistment Certificate (DA Form 4126-R) recommending the applicant be barred from reenlistment.  The unit commander cited the applicant’s NJP history and an extensive record of counseling to support the recommended action.  The applicant refused to provide a statement in his own behalf and the Bar to Reenlistment was approved.  
9.  On 27 July 1980, the applicant’s suspended reduction to PV2 of 1 July 1980 was vacated for cause and he was accordingly reduced.  
10.  On 8 September 1980, the applicant accepted NJP for breaking restriction and wrongfully striking a German national.  His punishment for these offenses included his reduction to private/E-1 (PV1), and 7 days of restriction and extra duty.  
11.  On 9 February 1981, a SPCM convicted the applicant of extortion, assault and battery and communicating a threat.  The resultant sentence included confinement at hard labor for four months, forfeiture of $300.00 per month for four months, reduction to PV1 and a BCD.  
12.  On 30 November 1981, SPCM Order 440, issued by Headquarters, United States Disciplinary Barracks, Fort Leavenworth, Kansas, directed, Article 71c of the UCMJ having been complied with, that the unexecuted portion of the applicant’s approved sentence be duly executed.  On 31 December 1981, the applicant was discharged accordingly.  

13.  The DD Form 214 issued to the applicant on the date of his separation, 

31 December 1981, shows that he was separated with a BCD under the provisions of chapter 11, Army Regulation 635-200, by reason of court-martial.  It also shows that at the time of his separation, he had completed a total of 3 years, 7 months and 21 days of creditable active military service.

14.  The applicant provides a Veterans Center Intake form that indicates he is actively following a recovery program.  During the applicant’s interview, which is outlined on this form, he claimed that while he was serving on active duty, he was attacked and gang raped by three white men.  He further stated that until this incident occurred, he had been a model Soldier. He further stated that he experienced a series of events that he believed to be racial discrimination, which led to his going to jail and receiving a BCD.  The applicant’s stated goals in the intake form were to obtain relief of his symptoms and a review of his discharge.  

15.  There is no indication that the applicant applied to the Army Discharge Review Board (ADRB) for an upgrade of his discharge within its 15-year statute of limitations.  

16.  Army Regulation 635-200 sets forth the basic authority for the separation of enlisted personnel.  Chapter 11, in effect at the time, provided the policies and procedures for separating members with a dishonorable or bad conduct discharge.  It stipulated that a Soldier would be given a bad conduct discharge pursuant only to an approved sentence of a general or special court-martial and that the appellate review must be completed and the affirmed sentence ordered duly executed.

17.  Title 10 of the United States Code, section 1552 as amended does not permit any redress by this Board of the finality of a court-martial conviction and empowers the Board to only change a discharge if clemency is determined to be appropriate.

DISCUSSION AND CONCLUSIONS:

1.  The applicant’s contention that he suffered a gang rape and experienced racial discrimination that impaired his ability to serve, and the supporting document he submitted were carefully considered.  However, there is insufficient evidence to support these claims.  
2.  The evidence of record confirms the applicant’s trial by court-martial was warranted by the gravity of the offenses for which he was charged.  Conviction and discharge were effected in accordance with applicable law and regulations and his rights were protected throughout the court-martial process.  

3.  By law, any redress by this Board of the finality of a court-martial conviction is prohibited.  The Board is only empowered to change a discharge if clemency is determined to be appropriate to moderate the severity of the sentence imposed.  Any allegation of racial prejudice is taken very seriously and no action that resulted from racial bias would be allowed to stand.  However, there is no evidence of record or independent evidence provided by the applicant that supports his assertion of racial discrimination in this case.  

4.  After a thorough and comprehensive review of the applicant’s military service record, it is concluded that based on his extensive disciplinary history and the seriousness of the offenses for which he was convicted, clemency would be inappropriate in this case.  

5.  In order to justify correction of a military record the applicant must show to the satisfaction of the Board, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy this requirement.

6.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 31 December 1981.  Therefore, the time for him to file a request for correction of any error or injustice expired on 

30 December 1984.  However, he failed to file within the 3-year statute of limitations and has not provided a compelling explanation or evidence to show that it would be in the interest of justice to excuse failure to timely file in this case.

BOARD VOTE:
________  ________  ________  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

___BPI __  ___AU__  ___JLP__  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.

2.  As a result, the Board further determined that there is no evidence provided which shows that it would be in the interest of justice to excuse the applicant's failure to timely file this application within the 3-year statute of limitations prescribed by law.  Therefore, there is insufficient basis to waive the statute of limitations for timely filing or for correction of the records of the individual concerned.



____Jennifer L. Prater______


        CHAIRPERSON
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