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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Proceedings (cont)                     AC        

ABCMR Record of Proceedings (cont)                                     AR20040011752                         


RECORD OF PROCEEDINGS


IN THE CASE OF:       mergerec 

      mergerec 

BOARD DATE:           2 August 2005                   


DOCKET NUMBER:  AR20040011752mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Joseph A. Adriance 
	
	Analyst


The following members, a quorum, were present:

	
	Mr. William D. Powers
	
	Chairperson

	
	Mr. Robert L. Duecaster
	
	Member

	
	Ms. Jeanette R. McCants
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests, an upgrade of his uncharacterized discharge.  
2.  The applicant states, in effect, that he entered the Army in 1985 and while in basic training he requested to be recycled due to a family problem.  This request was denied and he was discharged.  He claims his 1985 discharge is incorrect and requests that it be changed. 
3.  The applicant also claims that in 1988, he started the process to reenlist in the Army.  He states that during this process, he used his time to work with new recruits, and he was given permission to go to Fort Irwin and attended school, which ultimately led to his getting his General Education Development (GED) high school equivalency diploma.  He claims that after 14 months of working with new recruits, he was offered only an enlistment of six years as a cook.  He refused and explained everything he had done to support recruiters, but was discharged by a major for no reason.  He requests a full review of his records.  He further states that this missing piece of information has prevented him from getting into the Los Angeles Sheriff’s Department.  
4.  The applicant provides a copy of his separation document (DD Form 214) and a high school diploma in support of his application.  
CONSIDERATION OF EVIDENCE: 

1.  The applicant is requesting correction of an alleged error or injustice that occurred on 17 December 1985.  The application submitted in this case is dated 17 November 2004.  

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitations if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant’s record shows he enlisted in the Regular Army and entered active duty on 7 November 1985, and was assigned to Fort Leonard Wood, Missouri to attend basic training.  
4.  On 25 November 1985, the applicant underwent a mental health evaluation.  The examining psychiatrist found the applicant was immature and possessed an antisocial personality disorder.  He further concluded the applicant was capable of distinguishing right from wrong and adhering to the right.  He also found the applicant was responsible for his actions and possessed the mental and emotional capacity to understand and participate in a board, or other legal proceedings.  The psychiatrist recommended the applicant be administratively separated under the provisions of paragraph 5-13, Army Regulation 635-200, by reason of personality disorder.  
5.  On 5 December 1985, the applicant’s unit commander notified him that he was contemplating action to separate him under the provisions of chapter 5,

Army Regulation 635-200 based on his personality disorder.  
6.  On 5 December 1985, the applicant was advised of the basis for the contemplated separation action, its effects and of the rights available to him.  He completed a statement in which he elected not to submit statements in his own behalf and he waived his right to consult counsel.  
7.  On 13 December 1985, the separation authority approved the applicant’s separation and directed that the applicant be issued an entry level status (ELS) separation.  On 17 December 1985, the applicant was discharged accordingly.  

8.  The DD Form 214 he was issued upon his discharge confirms he was separated under the provisions of paragraph 5-3, Army Regulation 635-200, by reason of personality disorder, and that his service was uncharacterized based on his ELS.  The separation document confirms he completed a total of 1 month and 11 days of active military service and that he received no awards or decorations during his active duty tenure.  The applicant authenticated this document with his signature in Item 21 (Signature of Member Being Separated).  
9.  The applicant’s record contains no information regarding his reenlistment processing in 1988, and the applicant has not provided any documentary evidence on this issue.  
10.  There is no indication that the applicant applied to Army Discharge Review Board (ADRB) for an upgrade or change of reason for his 1985 discharge within the ADRB’s 15 year statute of limitations.  

11.  Army Regulation 635-200 provides the basic authority for the separation of enlisted personnel.  Chapter 3 contains policy pertaining to the characterization of service.  Paragraph 3-9 contains guidance on ELS separations.  It states, in pertinent part, that service will be uncharacterized for Soldiers in an ELS.  This status is applicable to Soldiers who have less than 181 days of continuous active military service.  

12.  Paragraph 5-13 of the separations regulation provides that a Soldier may be separated for personality disorder, not amounting to disability, which interferes with assignment to or performance of duty. The regulation requires that the condition is a deeply ingrained maladaptive pattern of behavior of long duration that interferes with the Soldiers ability to perform duty.  It further specifies that the service of Soldiers separated under this provision will be characterized as honorable unless an ELS, in which case it will be uncharacterized.  
DISCUSSION AND CONCLUSIONS:

1.  The applicant’s contentions regarding his 1988 reenlistment process and discharge were carefully considered.  However, there are no official military records regarding this process, and the applicant has failed to provide any documentary evidence regarding this event.  Therefore, there is insufficient evidence for the Board to render a decision on this matter.  
2.  The applicant’s contention that his 1985 discharge was unjust was carefully considered.  However, the evidence of record confirms he was diagnosed with an antisocial personality disorder by competent medical authority. Based on this diagnosis, his separation processing was accomplished in accordance with the applicable regulation.  All requirements of law and regulation were met, and the rights of the applicant were fully protected throughout the separation process.  

3.  In order to justify correction of a military record the applicant must show to the satisfaction of the Board, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy this requirement.
4.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 17 December 1985.  Therefore, the time for him to file a request for correction of any error or injustice expired on 16 December 1988.  He failed to file within the 3-year statute of limitations and has not provided a compelling explanation or evidence to show that it would be in the interest of justice to excuse failure to timely file in this case.

BOARD VOTE:
________  ________  ________  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

___WDP_  ___RLD _  ___JRM    DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.

2.  As a result, the Board further determined that there is no evidence provided which shows that it would be in the interest of justice to excuse the applicant's failure to timely file this application within the 3-year statute of limitations prescribed by law.  Therefore, there is insufficient basis to waive the statute of limitations for timely filing or for correction of the records of the individual concerned.



____William D. Powers____


        CHAIRPERSON
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