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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Proceedings (cont)                     AC        

ABCMR Record of Proceedings (cont)                                     AR20050004719


RECORD OF PROCEEDINGS


IN THE CASE OF:     mergerec 

 mergerec 

BOARD DATE:          23 November 2005                    


DOCKET NUMBER:  AR20050004719mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Richard P. Nelson
	
	Analyst


The following members, a quorum, were present:

	
	Mr. John N. Slone
	
	Chairperson

	
	Mr. Patrick H. McGann Jr.
	
	Member

	
	Mr. Larry J. Olson
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests award of the Purple Heart for shrapnel wounds incurred in Vietnam.

2.  The applicant states that in June of 1969 he was slightly wounded during a daytime enemy mortar and rocket attack.  After the attack he had pain in his left elbow and shoulder.  He then saw a piece of shrapnel in his left elbow and walked to the nearest aid station, where a medic removed it.  At the same time, the medic also treated a “nick” on his left shoulder.  He was instructed to return in a few days to check the wounds and also told that they (medics) “would take care of the paperwork, even if he was slightly wounded.”

3.  While out-processing at Fort Lewis, Washington, the applicant inquired about the Purple Heart and was told it “could take months for the paperwork to catch up.”  In the ensuing months, he never received any paperwork, or the Purple Heart.  Since the wounds were so minor, the applicant did not pursue the issue until recently.

4.  Since 2002, the applicant has been working with the Department of Veterans Affairs (DVA), seeking to increase his disability level for hearing loss and tinnitus. When he mentioned the issue of the Purple Heart, the applicant was encouraged to appeal to the ABCMR, even though he does not have any “proof” of the injury or incident, other than his own account of it.  After visiting DVA hospitals and seeing veterans with much worse wounds, the applicant states that he “almost feels guilty” in making the request.  However, he has been urged to do so by DVA officials.  He also feels he is entitled to the decoration.

5.  The applicant provides: his self-authored account of the incident; a copy of Standard Form 89 (Report of Medical History) dated 16 August 1969 with a physician’s summary that reads “Frag wound L elbow – O.K. now.  H.F. hearing loss L ear”; a copy of VA Form 07-3101 dated 17 January 1975 that reads “Shrapnel wounds left elbow June 1969 Cwang Tri, VN”; a copy of VA Form 

10-2723 dated 21 March 1975 with a diagnosis that reads “Shrapnel wounds left elbow and multiple wounds back--please photo all wounds and wound scars”; a copy of his DD Form 214 (Armed Forces of the United States Report of Transfer or Discharge); and a statement from his wife dated 16 March 2005, in which she indicates that she noticed her husband’s wounds upon his return from Vietnam.  

CONSIDERATION OF EVIDENCE: 

1.  The applicant is requesting correction of an alleged error that occurred on 16 August 1969.  The application submitted in this case is dated 16 March 2005.

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitation if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant’s military records show he enlisted in the Regular Army on 14 June 1961 and completed training in Military Occupational Specialty 112.00 (Infantry Indirect Fire Crewman).  He served in various assignments in the Continental United States and Germany prior to being assigned to Vietnam.  While in Vietnam, the applicant served with Companies C, E, and Headquarters Company, 1st Battalion, 12th Cavalry, 1st Cavalry Division (Airmobile) from 23 May 1968 to 12 August 1969.  The applicant then returned to Fort Lewis where he was honorably discharged in pay grade E-6 on 16 August 1969.

4.  Item 24 (Decorations, Medals, Badges, Commendations, Citations and Campaign Ribbons Awarded or Authorized) of the applicant’s DD Form 214 shows he is entitled to the following decorations: the Bronze Star Medal; the Army Commendation Medal; the Air Medal; the Army of Occupation Medal (Berlin); the Good Conduct Medal (2d Award); the Vietnam Service Medal; the National Defense Service Medal; the Republic of Vietnam Campaign Medal with Device (1960); the Combat Infantryman Badge; the Expert Infantryman Badge; and the Sharpshooter Marksmanship Badge with Rifle Bar.  No other awards or decorations are listed.

5.  There are no orders or certificates in the applicant’s records, and the applicant has not provided any orders or certificates, that show he was awarded the Purple Heart.  The applicant’s name is not listed on the Vietnam Casualty Roster.  There are no entries in item 40 (Wounds) of the applicant’s DA Form 20 (Enlisted Qualification Record) that show he was wounded as a result of hostile action.

6.  The applicant’s records contain an old photostat copy of his separation physical, conducted at Fort Lewis on 16 August 1969.  The examining 

physician’s handwriting and signature appear to be identical to the copy of the Standard Form 88 provided by the applicant.

7.  Army Regulation 600-8-22 (Military Awards) provides, in pertinent part, that the Purple Heart is awarded to any member of an Armed Force who, while serving under competent authority in any capacity with one of the U.S. Armed Services after 5 April 1917, has been wounded or killed as a result of hostile action.  Substantiating evidence must be provided to verify that the wound was the result of hostile action, the wound must have required treatment, and the medical treatment must have been made a matter of official record.  This regulation also provides that there is no statute of limitations on requests for award of the Purple Heart.

8.  U.S. Army Vietnam (USARV) Regulation 672-1 (Decorations and Awards) provided, in pertinent part, for award of the Purple Heart.  The regulation stated that authority to award the Purple Heart was delegated to hospital commanders.  Further, it directed that all personnel treated and released within 24 hours would be awarded the Purple Heart by the organization to which the individual is assigned. Personnel requiring hospitalization in excess of 24 hours or evacuation from Vietnam will be awarded the Purple Heart directly by the hospital commander rendering treatment.

9.  Department of the Army Pamphlet 672-3 (Unit Citation and Campaign Participation Credit Register) lists the unit awards received by units serving in Vietnam.  This document shows the unit, to which the applicant was assigned, was cited for award of the Republic of Vietnam Gallantry Cross Unit Citation with Palm for the period 9 August 1965 to 19 May 1969 by Department of the Army General Orders Number 56, dated 1969.  This document also shows that the unit was cited for award of the Republic of Vietnam Civil Actions Honor Medal First Class Unit Citation for the period 1 January 1969 to 1 February 1970 by Department of the Army General Orders Number 42, dated 1972.

10.  Army Regulation 600-8-22, in pertinent part, authorizes award of a bronze service star, based on qualifying service, for each campaign listed in Appendix B of this regulation and states that authorized bronze service stars will be worn on the appropriate service medal.  The appendix shows the applicant is entitled to wear one bronze service star for each the following Vietnam campaigns:  Vietnam Counter Offensive Phase IV; Vietnam Counter Offensive, Phase V; Vietnam Counter Offensive Phase VI; Tet 69 Counteroffensive; and Vietnam Summer-Fall 1969.  The regulation also provides that one silver service star will be worn instead of five bronze service stars.
DISCUSSION AND CONCLUSIONS:

1.  The applicant’s account of the incident that led to his alleged wounding is very accurate, detailed, and quite convincing.  Item 39 (Physician’s Summary and Elaboration of All Pertinent Data) of the 16 August 1969 Report of Medical History contains the statement “Frag wound L elbow – O.K. now.  H.F. hearing loss L ear.”  There is no reason to doubt its authenticity.  DVA documents, though not official military records, from the 1970s, all refer to shrapnel wounds of the left elbow and shoulder.  As with the Report of Medical History, there is no reason to question the authenticity of the DVA documents, which support the applicant’s account of events.  The applicant’s wife has stated that she noticed the wounds upon his return from Vietnam.  Once again, there is no reason to question the validity of this statement.

2.  While there is no documentation in the applicant’s records showing the treatment the applicant received for his wounds, there is sufficient evidence to accept as true the applicant’s accounting of the event.  As such, it would seem that an injustice has occurred in this instance and it would be appropriate to correct that injustice by awarding the applicant the Purple Heart for wounds sustained as a result of hostile action in the Republic of Vietnam in June of 1969. 

3.  General Orders show the applicant is entitled to the Republic of Vietnam Gallantry Cross Unit Citation with Palm.  Therefore, he is entitled to correction of his records to show this unit award.

4.  General Orders show the applicant is entitled to the Republic of Vietnam Civil Actions Honor Medal First Class Unit Citation.  Therefore, he is entitled to correction of his records to show this unit award.

5.  Evidence of record shows the applicant received the Vietnam Service Medal and participated in five campaigns.  As a result, he is entitled to award of one silver service star, to be affixed to the Vietnam Service Medal, and correction of his records to show this appurtenance.

6.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 16 August 1969.  Therefore, the time for the applicant to file a request for correction of any error or injustice expired on 15 August 1972.  Although the applicant did not file within the ABCMR's statute of limitations, it is appropriate to waive failure to timely file in this case based on the fact there is no statute of limitations on requests for award of the Purple Heart.
BOARD VOTE:
___jns___  ___phm__  ___ljo___  GRANT RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that all Department of the Army records of the individual concerned be corrected by showing award of:


a. the Purple Heart, for wounds incurred as a result of hostile action in the Republic of Vietnam in June, 1969;


b. the Republic of Vietnam Gallantry Cross Unit Citation with Palm;


c. the Republic of Vietnam Civil Actions Honor Medal First Class Unit Citation; and


d. one silver service star, to be affixed to the Vietnam Service Medal.


________John N. Slone_______



        CHAIRPERSON
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