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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20050017469


RECORD OF PROCEEDINGS


IN THE CASE OF:
  

mergerec 

BOARD DATE:
22 August 2006  


DOCKET NUMBER:  AR20050017469 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Luis Almodova
	
	Senior Analyst


The following members, a quorum, were present:

	
	Ms. Linda D. Simmons
	
	Chairperson

	
	Mr. John T. Meixell
	
	Member

	
	Mr. Jerome L. Pionk
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests, in effect, that he be awarded the Purple Heart and Combat Infantryman Badge and that they be added to his DD Form 214, Armed Forces of the United States, Report of Transfer or Discharge.

2.  The applicant states, in effect, that he was wounded on 10 May 1969 in the Battle of Hamburger Hill, Hill #937.  The battle lasted from 10 May through 20 May 1969, 10 days.  On 18 May while attempting to take the hill, they came under heavy fire from machineguns and rocket-propelled grenades (RPGs).  He was holding his handset when he felt a sharp sting to his right hand.  His position was under heavy fire and he had to keep moving to find a safer position.  When he stopped, he noticed the blood on his palm and realized he had taken a piece of shrapnel in his right hand.  They had to withdraw from their assault position to recover their wounded.  When he went to the medic, he cleaned and dressed the wound as best he could.  His hand hurt when he fired his weapon or used the radio but he continued on.  When he headed home on the plane on 22 August, his hand seemed worse again and started to swell pretty badly.  When they got to Oakland Army Base on about 24 August, the people there saw his hand and told him he had to go to Letterman General Hospital for them to look at it.  The doctors there determined that he needed surgery to remove the shrapnel and treat the infection in the bone.  To the best of his memory, he stayed in the hospital about 30 or 45 days then went on leave in Oklahoma City, Oklahoma.

3.  In support of his application, the applicant submits a self-authored statement detailing the events centering on his allegedly being wounded, his return home from Vietnam, and the treatment he received for his alleged wound; a statement addressed "To Whom it May Concern" from the medic who allegedly treated him for his wound in Vietnam on the date he was wounded; a copy of a letter addressed to him from the National Personnel Records Center, dated 28 July 2005, advising him of the awards he was authorized; and two pages from the web site of his Member of Congress.

4.  In a follow-up application to the Board, the applicant submitted a copy of his DA Form 20, Enlisted Qualification Record, in support of his request.

CONSIDERATION OF EVIDENCE: 

1.  The applicant is requesting correction of an alleged injustice, which occurred on 5 January 1970, the date of his release from active duty.  The application 
submitted in this case is dated 15 September 2005 but was received for processing on 9 December 2005.  The applicant's follow-up application to the Board is dated 10 February 2006 and was received for processing on 3 March 2006.

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitation if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant’s records show that he was inducted into the Army of the United States on 14 March 1968.  He completed basic combat and his advanced individual training at Fort Polk, Louisiana.  After completing all required training, he was awarded the military occupational specialty (MOS), 11B (Light Weapons Infantryman).

4.  The applicant served in Vietnam from 29 August 1968 through 24 August 1969, with Company A, 3rd Battalion (Airmobile), 187th Infantry Regiment, 101st Airborne Division.

5.  The applicant was honorably released from active duty, on 5 January 1970, under the provisions of Army Regulation (AR) 635-200, Early Release to Return to or Attend School.  He was released from active duty in the rank/pay grade, Specialist Four/E-4.  On the date he was released from active duty, he had completed 1 year, 10 months, and 22 days active military service, with no days lost.

6.  Item 24 (Decorations, Medals, Badges, Commendations, Citations and Campaign Ribbons Awarded or Authorized) of the applicant's DD Form 214, shows he was awarded:  the Bronze Star Medal; the Army Commendation Medal; the Army Commendation Medal, with "V" Device; the National Defense Service Medal; the Vietnam Service Medal; the Republic of Vietnam Campaign Medal; the Expert Marksmanship Qualification Badge, with Rifle Bar [M-14 Rifle]; the Marksman Marksmanship Qualification Badge, with Automatic Rifle Bar [M-16 Automatic Rifle]; and the First Class Gunner Marksmanship Qualification Badge, with Machinegun Bar.  The Purple Heart and the Combat Infantryman Badge are not shown on the applicant's DD Form 214.

7.  There is no entry in Item 40 (Wounds) of the applicant's DA Form 20, Enlisted Qualification Record, to show that he received a wound in action against a hostile force.

8.  There is no entry in Item 41 (Awards and Decorations), of the applicant's DA Form 20, showing that he was awarded the Purple Heart or the Combat Infantryman Badge.

9.  There are no orders in the applicant's military personnel records awarding him the Purple Heart or the Combat Infantryman Badge

10.  The applicant's name does not appear on the Vietnam Casualty List.

11.  The historical files for the 3rd Battalion, 187th Infantry Regiment, 3rd Brigade, 101st Airborne Division, on file at the National Archives, College Park, Maryland, were reviewed to determine if any information were available pertinent to the applicant's alleged wound.  The staff duty journal for this unit revealed that on 18 May 1969, seven Soldiers from the unit were wounded in action at 1217 hours.  At approximately 1530 hours, on the same date, another ten or twelve Soldiers were wounded in action; however, a by-name listing of the wounded Soldiers was not attached to the staff duty journal.

12.  Based on the determination that Soldiers belonging to the applicant's unit had been wounded in action and based upon the absence of a by-name listing, a request for a morning reports search was made to the National Archives and Records Administration, St. Louis, Missouri, for the period of time in question.  No information pertinent to the applicant having been wounded in action was found.

13.  The applicant submitted a statement from the medic who allegedly treated him for the alleged wound he sustained in Vietnam.  In his statement addressed "To Whom it May Concern," the medic who allegedly treated him for his wound states he treated the applicant on 18 May 1969.  They faced heavy machinegun and RPG fire.  As a company medic, he had numerous wounded to treat that day; many of those Soldiers with shrapnel wounds.  [The applicant] was the company radio operator and this duty usually put him in his area.  After he had treated and medically evacuated the severely wounded, the applicant asked him to look at his right palm.  It appeared to be a small puncture on the palm between the right ring finger and his right middle finger.  The applicant told the medic he did not remember how he got it; just that it felt like a sharp sting feeling during the 
fight.  The medic had treated many minor wounds during the battle and had some himself.  Most, he stated, he just cleaned and put on an antibiotic and a small dressing or band-aid.  The applicant's wound appeared to be just a deep puncture.  How deep he could not tell.  He cleaned the wound and dressed it.  For the next two days, they continued their assault and took the hill on 20 May 1969.

14.  On 28 July 2005, the applicant received a letter addressed to him from the National Personnel Records Center advising him of the awards he was authorized.  The Purple Heart is not amongst those awards but the Combat Infantryman Badge is.

15.  There is no entry in Item 38 (Record of Assignments), of the applicant's DA Form 20, to show he was assigned to the medical holding company at Letterman General Hospital, San Francisco, California, for treatment for his alleged wound.

16.  There are no orders in his service personnel records showing he was reassigned to Fort Riley, Kansas, after he was released from the hospital after allegedly having surgery on his right hand.

17.  Item 38, of the applicant's DA Form 20, appears to be incomplete.  The applicant departed Vietnam en route to the Continental United States on 24 August 1969.  The next entry that appears in this item shows him en route to the 24th AG (Adjutant General) Administration Company, Fort Riley.  This entry is dated 2 October 1969, thirty-nine days after he departed Vietnam.

18.  A DA Form 8-274, Medical Condition – Physical Profile Record, prepared at Letterman General Hospital, shows the applicant was awarded a temporary physical profile for "Sub aponeurotic space abscess right middle ring finger, web space."  The DA Form 8-274 is dated 9 September 1969, sixteen days after he arrived in the United States.

19.  Aponeuroses are membranes separating muscles from each other.  The primary regions, with thick aponeurosis, are in the ventral abdominal region, the dorsal lumbar region, and in the palmar region.  The Palmar Aponeuroses occur on the palms of the hands.  Cellulitis is an inflammation of the connective tissue underlying the skin that can be caused by a bacterial infection.  Cellulitis can be caused by normal skin flora or by exogenous bacteria, and often occurs where the skin has previously been broken (i.e., cracks in the skin, cuts, burns, insect bites).  Cellulitis is unrelated to cellulite, a cosmetic condition featuring dimpling of the skin.
20.  On 26 January 1970, after his release from active duty, the applicant submitted a claim for service-connected disability compensation through the Department of Veterans Affairs (VA) Regional Office (RO), Muskogee, Oklahoma.  An adjudication officer submitted a request for the applicant's service medical records to the Army.  In item 17 (Alleged Disease or Injury), of the VA form, the adjudication officer entered, from information apparently provided by the applicant, "cellulites, right hand; sinus trouble; and nervous condition."  The requested records were forwarded to the VARO on 18 March 1970.  These records or appropriate excerpts from these records are not available for the Board's review.

21.  The applicant underwent a separation physical examination at Fort Riley, Kansas, on 3 December 1969.  During his clinical evaluation, he was found to be normal in all aspects.  There are no clinical notes indicating scars or abnormalities related to a wound sustained while he was in Vietnam.  The applicant was cleared for separation.

22.  The applicant held and performed the duties related to the infantry MOS, 11B.  He served in active ground combat while assigned or attached to an infantry unit of brigade, regimental, or smaller size, as evidenced by the narrative in the orders that awarded him the Army Commendation Medal, with "V" Device.  The narrative citation specifically states, in part,

"[the applicant] distinguished himself while serving as a radio telephone operator in Company A, 3rd Battalion, 187th Infantry, near Fire Support Base Mexico, Republic of Vietnam.  At approximately 1430 hours, on the date cited, the lead element of the second platoon spotted movement and a bunker complex in the valley to its direct front.  [The applicant] immediately moved from his rear position to observe the enemy movement.  As the friendly element organized an assaulting force, he was busy relaying the situation to higher command.  When the friendly element assaulted the fortified enemy emplacement, it received intense enemy automatic weapons and small arms fire.  With complete disregard for his own safety, [the applicant] moved through the intense hostile fire with the assaulting element, putting forth retaliatory fire, and at the same time, continuously relaying the situation to higher command."

23.  A certificate of award on file in the applicant's service personnel records, which was signed by the brigade adjutant and the brigade commander, 3rd 
Brigade, 101st Airborne Division, shows he was awarded the Combat Infantryman Badge on 18 October 1968.

24.  The applicant was awarded the Air Medal, for meritorious achievement while participating in aerial flight, on 29 April 1969, by General Orders Number 10929, Headquarters, 101st Airborne Division (Airmobile), dated 20 August 1969.  The Air Medal is not shown on the applicant's DD Form 214.

25.  The applicant was awarded the Army Commendation Medal and the Army Commendation Medal, with "V" Device.  These awards are already shown on the applicant's DD Form 214, albeit incorrectly.  It is a reasonable action to correct this error at this time even though the applicant did not specifically request this correction.

26.  The applicant's DD Form 214 shows entitlement to the Vietnam Service Medal; however, it does not show the bronze service stars to which the applicant is entitled for his campaign participation.

27.  While in Vietnam, the applicant participated in four campaigns of the Vietnam War:  the Vietnam Counteroffensive, Phase V, which extended from 1 July through 1 November 1968; the Vietnam Counteroffensive, Phase VI, which extended from 2 November 1968 through 22 February 1969; the Tet 69 Counteroffensive, which extended from 23 February through 8 June 1969; and the Vietnam Summer-Fall 1969, which extended from 9 June through 31 October 1969.

28.  Department of the Army (DA) Pamphlet 672-3, Unit Citation and Campaign Participation Credit Register, dated 29 January 1988, which lists unit awards received by units serving in Vietnam, shows that the unit the applicant was assigned to was awarded the Presidential Unit Citation, for the period 10 through 21 May 1969, by Department of the Army General Order (DAGO) Number 16, dated 1972; the Valorous Unit Award, for the period 17 April through 7 May 1968, by DAGO Number 2, dated 1971; the Meritorious Unit Commendation, for the period 14 March through 3 October 1968, by DAGO Number 22, dated 1976; the Republic of Vietnam Gallantry Cross, with Palm, Unit Citation, for the period 19 July 1968 through 14 May 1969, by DAGO Number 43, dated 1970; and the Republic of Vietnam Civil Actions Honor Medal, First Class Unit Citation, for the period 3 October 1968 through 2 May 1970 by DAGO 48, dated 1971.  The applicant was assigned to this unit at the time the unit was cited for this unit award.  These unit awards are not shown on the applicant's DD Form 214.

29.  Item 38 (Record of Assignments), of the applicant's DA Form 20, shows the applicant consistently received "excellent" conduct and efficiency ratings.  There is no evidence of any breach of good order or discipline in his service personnel record that would preclude award of the Good Conduct Medal.

30.  AR 672-5-1, in effect at the time of the applicant's separation provides that the Good Conduct Medal is awarded to individuals who distinguish themselves by their conduct, efficiency and fidelity during a qualifying period of active duty enlisted service.  This period is 3 years except in those cases when the period for the first award ends with the termination of a period of Federal military service.  Although there is no automatic entitlement to the Good Conduct Medal, disqualification must be justified.  To be eligible for award of the Good Conduct Medal, Soldiers must meet all of the following criteria:  all conduct (character) and efficiency ratings must be recorded as "Excellent" except that ratings of "Unknown" for portions of the period under consideration are not disqualifying.  Service school efficiency ratings based upon academic proficiency of at least "Good" rendered subsequent to 22 November 1955 are not disqualifying.

31.  AR 600-8-22 provides, in pertinent part, that the Purple Heart is awarded for a wound sustained as a result of hostile action.  Substantiating evidence must be provided to verify that:  a.) the wound was the result of hostile action, b.) the wound must have required treatment, and c.) the medical treatment must have been made a matter of official record.  This regulation also provides that there is no statute of limitations on requests for award of the Purple Heart.

32.  AR 600-8-22, in pertinent part, authorizes award of a bronze service star, based on qualifying service, for each campaign listed in its Appendix B and states that authorized bronze service stars will be worn on the appropriate service medal, in this case, the Vietnam Service Medal.  The regulation further provides that one silver service star will be worn in lieu of five bronze service stars.

33.  AR 600-8-22 provides, in pertinent part, that the Combat Infantryman Badge is awarded to infantry officers and to enlisted and warrant officer personnel who have an infantry MOS.  They must have served in active ground combat while assigned or attached to an infantry unit of brigade, regimental or smaller size.  The Awards Branch of the Total Army Personnel Command [now the Human Resources Command] has advised, in similar cases, that during the Vietnam era the Combat Infantryman Badge was awarded only to enlisted individuals who held and served in MOS 11B, 11C, 11F, 11G, or 11H.

34.  AR 670-1, chapter 29, prescribes policy and guidance for wear of U.S. and foreign unit awards.  This regulation states that a Soldier may wear the unit award permanently if the individual was assigned to, and present for duty with the unit any time during the period cited; or was attached by competent orders to, and present for duty with the unit during the entire period, or for at least thirty consecutive days of the period cited.

35.  Army Regulation 670-1, in effect at the time, governed the requirements for the overseas service bar.  In pertinent part, it provided that a bar is authorized for wear for each period of active Federal service as a member of the U.S. Army outside of the continental limits of the United States.  One overseas service bar is authorized for each six-month period served in the Republic of Vietnam.  To calculate the entitlement, both the month of arrival and month of departure are counted as a whole month no matter the number of days in that month that were spent in the hostile fire zone.

DISCUSSION AND CONCLUSIONS:

1.  To be awarded the Purple Heart, substantiating evidence must be provided to verify that the wound was the result of hostile action, the wound must have required treatment, and the medical treatment must have been made a matter of official record.

2.  There are no entries in the applicant's service personnel records to show he received a wound in action against a hostile force, there are no orders in his records to show he was awarded the Purple Heart, and his name does not appear on the Vietnam Casualty List.  A review of records at the National Archives, College Park, Maryland, and at the National Archives and Records Administration, St. Louis, Missouri, was conducted and information pertinent to the applicant having been allegedly wounded was not found.

3.  The evidence does show that the applicant was delayed in his out-processing from Oakland Army Base on his return from Vietnam.  The applicant alleges to have been held for examination, surgery, and additional treatment; however, he provides no documentation to substantiate his claim.  Documents available for review show he was given a physical profile for "sub aponeuroses space abscess right middle finger, web space."  When his medical records were requested for information related to a service-connected disability claim by the VARO, it is apparent the applicant reported to the adjudicating officer he had been treated for 
cellulites of the right hand.  The applicant made no report to the adjudicating officer about having been wounded in the right hand at that time.  It appears the adjudicating officer transposed the information he received from the veteran to the form as he received it.
4.  The evidence shows the applicant received a physical profile after having received medical treatment at Letterman General Hospital for "Sub aponeurotic space abscess right middle ring finger, web space."  Aponeuroses are membranes separating muscles from each other.  One of the primary regions, with thick aponeurosis, is in the palms of the hands.  A person can experience aponeuroses of the palms of the hands when an inflammation of the connective tissue underlying the skin is infected by bacteria.  Cellulitis can be caused by normal skin flora or by exogenous bacteria, and often occurs where the skin has previously been broken (i.e., cracks in the skin, cuts, burns, insect bites).  There is no evidence the applicant's sub aponeurotic space abscess on his right hand was cause by shrapnel.
5.  When the applicant underwent his separation physical examination at Fort Riley, he was found to be normal in all aspects during his clinical evaluation.  There are no clinical notes indicating scars, abnormalities, or conversation(s) the applicant may have had with the examining physician to bring to his attention that he had been wounded while he served in Vietnam.  The applicant was cleared for separation.

6.  There is a lack of agreement in what the applicant told the medic in May 1969 and what he now remembers.  When the medic treated him, he stated he did not remember how he got the wound; just that it felt like a sharp sting feeling during the fight.  In his addendum to his application to this Board, the applicant now states, he was holding his handset when he felt a sharp sting to his right hand.  His position was under heavy fire and he had to keep moving to find a safer position.  He noticed the blood on his palm and realized he had taken a piece of shrapnel in his right hand.

7.  Based on the available evidence, the applicant is not entitled to award of the Purple Heart and to have it added to his DD Form 214.

8.  The applicant was awarded the Army Commendation Medal and the Army Commendation Medal, with "V" Device.  Both these awards are shown on his DD Form 214, albeit incorrectly.  The entry should correctly have been shown as the Army Commendation Medal, with oak leaf cluster, and with "V" Device.

9.  The applicant had "excellent" conduct and efficiency ratings throughout his time in the Army.  There is no evidence of indiscipline while he served on active duty.  The applicant was not awarded the Good Conduct Medal, it appears, more as a result of administrative oversight rather than something the applicant did to disqualify himself from this award.  He is therefore eligible for award of the Good Conduct Medal for the period 14 March 1968 through 5 January 1970.

10.  The evidence shows that the applicant held an infantry MOS.  He served in active ground combat while assigned or attached to an infantry unit of brigade, regimental or smaller size.  The applicant was awarded an Army Commendation Medal, for valor.  The available evidence shows that a certificate was prepared, signed, and distributed for filing in his service personnel records; however, there is no evidence official orders were published and given to the applicant in view of his application to this Board and his request for award of the Combat Infantryman Badge.  The applicant is therefore entitled to award of the Combat Infantryman Badge, and to have it added to his DD Form 214.
11.  The applicant served in four campaigns while he served in Vietnam.  He is therefore entitled to award of the Vietnam Service Medal, with four bronze service stars, and to have this award correctly added to his DD Form 214.

12.  The applicant served in a unit, which was awarded the Presidential Unit Citation, the Valorous Unit Award; the Meritorious Unit Commendation; the Republic of Vietnam Gallantry Cross, with Palm, Unit Citation; and the Republic of Vietnam Civil Actions Honor Medal, First Class, Unit Citation, while he was a member of the unit.  These unit awards are not shown on his DD Form 214.  He is entitled to these unit awards and to have them added to his DD Form 214.

13.  The applicant served in Vietnam for 12 months, including the month of his arrival in and the month of his departure from Vietnam.  He is therefore entitled to award of two overseas service bars and to have these bars added to his DD Form 214.
BOARD VOTE:

________  ________  ________  GRANT FULL RELIEF 

__LDS__  __J_____  __JLP   __  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented was sufficient to warrant a recommendation for partial relief and to excuse failure to timely file.  As a result, the Board recommends that all Department of the Army records of the individual concerned be corrected by 

a.  deleting the Army Commendation Medal; the Army Commendation Medal, with "V" Device; and the Vietnam Service Medal from the applicant's DD Form 214;


b.  awarding the applicant the Army Commendation Medal, with oak leaf cluster, and with "V" Device; the Vietnam Service Medal, with four bronze service stars; the Combat Infantryman Badge; the Good Conduct Medal, for the period 14 March 1968 through 5 January 1970; and two overseas service bars, and adding these awards to his DD Form 214;

c.  awarding the applicant the Presidential Unit Citation; the Valorous Unit Award; the Meritorious Unit Commendation; the Republic of Vietnam Gallantry Cross, with Palm, Unit Citation; and the Republic of Vietnam Civil Actions Honor Medal, First Class, Unit Citation, and adding these unit awards to his DD Form 214; and 


d.  adding the already-awarded Air Medal to the applicant's DD Form 214.

2.  The Board further determined that the evidence presented is insufficient to warrant a portion of the requested relief.  As a result, the Board recommends denial of so much of the application that pertains to award of the Purple Heart and it addition to the applicant's DD Form 214.
____Linda D. Simmons______

          CHAIRPERSON
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