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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET, 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20050018310


RECORD OF PROCEEDINGS


IN THE CASE OF:
  

mergerec 
mergerec 

BOARD DATE:
  

07 March 2006

DOCKET NUMBER:  

AR20050018310 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Jessie B. Strickland
	
	Analyst


The following members, a quorum, were present:

	
	Mr. James Anderholm
	
	Chairperson

	
	Mr. Thomas Reichler
	
	Member

	
	Mr. Scott Faught
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests that he be paid a broken service selective reenlistment bonus (BSSRB).
2.  The applicant states, in effect, that he was promised a BSSRB by his recruiter if he enlisted into the Regular Army in military occupational specialty (MOS) 96B.  However he was denied the bonus after he enlisted.  He goes on to state that he is married with two children and he enlisted in part, based on the promise of a BSSRB.  He goes on to state that he left his civilian job when he joined the Army and moved his family 1,000 miles, only to find out that his contract would not be honored.  He continues by stating that he was offered the option of requesting a breach of contract and getting out of the Army; however, he would have no job or home to return to if he did so.  He continues by stating that leaving the Army at this point would not be fair and would put him at a serious disadvantage.
3.  The applicant provides a copy of his enlistment contract and two previous cases that are similar to his which have been previously approved by the Board.
CONSIDERATION OF EVIDENCE:
1.  The applicant’s records, though somewhat incomplete, show that he enlisted in the Regular Army on 16 June 1994 and served on active duty until he was honorably discharged in the pay grade of E-6 on 4 September 2001, due to the expiration of his term of service (ETS).  He had served 7 years, 2 months and 19 days of total active service and was serving in the MOS of 96B (intelligence analyst) at the time of his discharge.
2.  He enlisted in the Florida Army National Guard (FLARNG) on 17 July 2002 and was ordered to active duty in support of Operations Noble Eagle and Enduring Freedom on 20 November 2002.  He served on active duty until he was honorably released from active duty on 16 November 2003 and was returned to his unit.  He was promoted to the pay grade of E-7 on 1 July 2004 and on 30 November 2004, he was honorably discharged from the FLARNG for the purpose of enlisting in the Regular Army. 
3.  On 1 December 2004, he enlisted in the Regular Army in Miami, Florida, in the pay grade of E-7 for a period of 3 years, assignment to Fort Campbell, Kentucky, and a prior service selective reenlistment bonus (option 470)
4.  On 5 December 2005, the Human Resources Command – Alexandria (HRC – Alex) denied the applicant’s request for payment of a BSSRB.  Officials at that agency opined that the applicant had been improperly advised by his recruiter and was ineligible to receive the BSSRB because his most recent discharge from active duty was from the FLARNG and not the Regular Army.  The applicant was also advised that he could request separation for an unfulfilled enlistment contract.
5.  Army Regulation 601-210, Regular Army and Army Reserve Enlistment Program, provides that prior service applicants last separated from an active duty component and who were separated 91 days to 4 years earlier and hold an MOS with appropriate skill level authorized a BSSRB based on current Military Personnel (MILPER) Message published by Human Resources Command at time of enlistment are eligible for a BSSRB.  Applicants must enlist within 48 months of separation.  Prior service applicants who were last separated from a Reserve Component are not authorized a BSSRB.  Soldiers will be paid the BSSRB no earlier than 60 days after reentry or 30 days after arriving at the first duty station.
6.  That regulation also provides that the recruiter/guidance counselor must indicate in the remarks section of the DD Form 1966, the BSSRB level authorized, the authority (DA Message Number), Confirmation from United States Army Recruiting Command (indicate name/date and level authorized) and pay grade authorized.
7.  Army Regulation 601-210 provides the criteria, policies and procedures for enlistment into the Regular Army.  It states, in pertinent part, that every effort will be made to honor all promises made at time of enlistment.  When it has been determined that a defective enlistment exists in which a soldier was eligible to enlist but was not eligible for the options for which enlisted and the enlistment involved misrepresentation by recruiting personnel, upon which the soldier reasonably relied and thereby was induced to enlist or was the result of an administrative oversight by recruiting personnel in failing to detect that the soldier did not meet the requirements and the soldier did not knowingly contribute to the defective enlistment, the soldier may be separated from the service for an unfulfilled or defective enlistment agreement unless they choose to waive the option in lieu of separation.   

DISCUSSION AND CONCLUSIONS:

1.  Notwithstanding the denial of the applicant’s request by the HRC – Alex, the Board finds, as did the HRC, that the applicant enlisted with the understanding that he would receive a BSSRB for enlisting in MOS 96B and his enlistment paperwork corroborates his claim.
2.  While the applicant clearly did not then and does not now meet the established regulatory criteria for the BSSRB, the Board finds that the Department should honor the promises made to the applicant by awarding him the BSSRB as an exception to policy.

3.  Accordingly, he should be paid the BSSRB at the minimum rate necessary to qualify for payment of the BSSRB under the criteria in effect at the time, without regard to his prior service status (last served in Reserve Component).

4.  In view of the foregoing, the applicant’s records should be corrected as recommended below.
BOARD VOTE:

___JA___  ___TR __  ___SF___  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that all Department of the Army records of the individual concerned be corrected by showing that the individual concerned is authorized payment of a BSSRB for his enlistment of 1 December 2004, as an exception to policy, under the minimum criteria necessary to qualify for payment.
_____James Anderholm_______
          CHAIRPERSON
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