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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET, 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20060001698


RECORD OF PROCEEDINGS


IN THE CASE OF:
  

mergerec 

BOARD DATE:
  17 October 2006

DOCKET NUMBER:  AR20060001698 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mrs. Nancy L. Amos
	
	Analyst


The following members, a quorum, were present:

	
	Mr. John T. Meixell
	
	Chairperson

	
	Mr. Peter B. Fisher
	
	Member

	
	Mr. Rowland C. Heflin
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests, in effect, that his mandatory removal date (MRD) be changed from 9 June 2005 to 24 July 2005 and that the active duty pay for the period 10 June through 23 July 2005 that was recouped from him be refunded.
2.  The applicant states that he and the State made every attempt to have his MRD extended.  He was given guidance by the National Guard Bureau (NGB) to continue working until 23 July 2005.
3.  The applicant provides a chronological outline of events; State separation orders with an amendment; retirement orders; mobilization orders, active duty orders with an amendment; copies of emails; and command endorsements.
CONSIDERATION OF EVIDENCE:
1.  The applicant was born on 9 June 1945.  After having had prior enlisted service in the Army National Guard (ARNG), he was appointed a warrant officer in the ARNG on 22 August 1985.  According to records at the U. S. Army Human Resources Command – St. Louis (USAHRC – STL), he submitted his application for retired pay around August 2003, with a retirement date of 9 June 2005.
2.  State of Hawaii, Department of Defense, Office of The Adjutant General Orders 093-002 dated 20 May 2004 ordered the applicant to active duty as a member of his unit for 239 days.  
3.  USAHRC – STL Orders A-01-501489 dated 19 January 2005 ordered the applicant to active duty, effective 26 January 2005, for a period of 179 days.  (These orders were amended on 1 November 2005 to change the period of active duty to 135 days, ending on 9 June 2005.)

4.  Records at USAHRC – STL show the applicant inquired as to how the retired pay system works and his unit administrator sent an email to USAHRC – STL concerning his inquiry on 25 January 2005.  USAHRC – STL records noted the applicant would turn age 60 on 9 June 2005 but he was ordered to active duty until 23 July 2005.  A courtesy copy of the email was sent to the NGB Warrant Officer Section chief.

5.  On 16 February 2005, the applicant requested extension of his MRD until     23 July 2005 to complete his active duty tour in support of Operations Iraqi Freedom and Enduring Freedom.  On 22 February 2005, the State requested he be retained until 23 July 2005.
6.  U. S. Army Reserve Personnel Command (sic) Orders P03-583064 dated       1 March 2005 placed the applicant on the retired list effective 9 June 2005.
7.  By memorandum dated 21 March 2005, NGB informed The Adjutant General of Hawaii that the applicant’s request for an extension of his MRD could not be approved.  The memorandum noted that once retirement orders have been processed they will not be revoked or changed without approval from the U. S. Army Human Resources Command.

8.  On 8 April 2005, the applicant requested retention on active duty in a retiree recall status.  On 28 April 2005, the State requested he be retained on active duty in a retiree recall status until 9 December 2005.
9.  State of Hawaii, Department of Defense, Office of The Adjutant General Orders 105-222 dated 13 June 2005 separated the applicant from the ARNG effective 30 June 2005 and transferred him to the Retired Reserve the following day.  These orders were amended on 27 June 2005 to change the effective date of separation to read 9 June 2005.

10.  U. S. Army Garrison – Hawaii Orders C175-50 dated 24 June 2005 released the applicant from active duty effective 23 July 2005.
11.  In the processing of this case, an advisory opinion was obtained from the Personnel Division, NGB.  That office recommended disapproval of the applicant’s request to adjust his MRD, because his request was not in accordance with National Guard Regulation (NGR) 600-101.  That office recommended approval, however, of his request to receive back pay for the active duty period from 10 June 2005 to 23 July 2005.
12.  A copy of the advisory opinion was provided to the applicant for comment or rebuttal.  He felt that he did comply with NGR 600-101 by submitting his application for extension of his MRD on 16 February 2005; however, it was disapproved on 21 March 2005.  He stated he provided sufficient evidence to show that he and the State relied on good faith representation made by NGB throughout the application process that his request would be approved.
13.  Title 10, U. S. Code, section 12308 states that any person who has qualified for retired pay may, with his consent and by order of the Secretary concerned, be retained on active duty or in service in a reserve component (other than in an inactive status).
14.  NGR 601-101 (Warrant Officers – Federal Recognition and Related Personnel Actions), paragraph 4-8 states that warrant officers who are qualified for retired pay at age 60 may be retained in an active status until they attain       62 years and 2 months of age.  To be considered for retention, the warrant officer must not have applied for or been granted retired pay.  Paragraph 4-9 lists other retention criteria (e.g., be deployable).

DISCUSSION AND CONCLUSIONS:

1.  The applicant applied for retired pay, with a retirement date of 9 June 2005, around August 2003.  When he was last ordered to active duty, his records should have shown that he would turn age 60 on 9 June 2005 and that he       had requested retirement that date.  Nevertheless, USAHRC - STL Orders        A-01-501489 ordered him to active duty, effective 26 January 2005, for a period of 179 days (that is, through 23 July 2005).

2.  National Guard Bureau policy is to allow warrant officers to be retained beyond age 60.  To be considered for retention, several retention criteria must be met.  However, it appears that NGB’s primary reason for disapproving the applicant’s request for retention was the fact he applied for his extension after he applied for retired pay.
3.  The applicant served on the active duty that was required of him, even after he turned age 60 on 9 June 2005.  His orders certainly were confusing -- State  of Hawaii orders dated 13 June 2005 separated him from the ARNG effective    30 June 2005 and transferred him to the Retired Reserve the following day (later amending the effective date to read 9 June 2005).  U. S. Army Garrison – Hawaii orders dated 24 June 2005 released him from active duty effective 23 July 2005.

4.  Notwithstanding the advisory opinion, it would be equitable to correct the applicant’s records to show that his request for an extension of his MRD was submitted prior to his applying for retired pay, that he was found to be fully qualified for retention until 23 July 2005, and that he applied for retired pay, with a retirement date of 24 July 2005, after his request for an extension of his MRD was approved.
BOARD VOTE:

__jtm___  __pbf___  __rch___  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that the State Army National Guard records and all Department of the Army records of the individual concerned be corrected by:

     a.  showing that his request for an extension of his MRD was submitted prior to his applying for retired pay by:
          1.  showing that NGB found him to be fully qualified for retention and, on    23 February 2005, approved his MRD extension through 23 July 2005; and
          2.  showing that he applied for retired pay on 24 February 2005, after his request for an extension of his MRD was approved, with a retirement date of      24 July 2005;
     b.  correcting all orders pertaining to his separation from the Army National Guard and transfer to the Retired Reserve to show that he was released from active duty and discharged from the Army National Guard effective 23 July 2005 and that he was transferred to the Retired Reserve effective 24 July 2005; and
     c.  paying to the applicant any and all back pay and allowances and awarding any and all retirement points due as a result of the above correction.

__John T. Meixell_____
          CHAIRPERSON
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