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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET, 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20050012562


RECORD OF PROCEEDINGS


IN THE CASE OF:
  

mergerec 

BOARD DATE:
  4 April 2006

DOCKET NUMBER:  AR20050012562 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mrs. Nancy L. Amos
	
	Analyst


The following members, a quorum, were present:

	
	Mr. James E. Anderholm
	
	Chairperson

	
	Mr. Jose A. Martinez
	
	Member

	
	Ms. Jeanette R. McCants
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  The applicant requests, in effect, that his disability be determined to have been aggravated by service and that he be granted a disability rating.
2.  The applicant states he was diagnosed with scoliosis in his second week of basic training.  He served all but two months of his enlistment.
3.  The applicant provides his DD Form 214 (Certificate of Release or Discharge from Active Duty) and copies of his service medical records.
CONSIDERATION OF EVIDENCE:
1.  The applicant has served in Operation Iraqi Freedom.

2.  The applicant enlisted in the Regular Army on 11 September 2002 for 3 years.
3.  On 2 October 2002, after seeking treatment for a complaint of back pain,        x-rays revealed the applicant had scoliosis with a Cobb's angle measured at      35 degrees.
4.  The applicant completed basic training and advanced individual training and was awarded military occupational specialty (MOS) 11B (Infantryman).  He completed basic airborne training.  He was assigned to Company A, 2d Battalion (Airborne), 503d Infantry, Italy.
5.  A DD Form 2796 (Post-Deployment Health Assessment) shows the applicant arrived in Iraq with his unit on 23 March 2003 and departed on 15 February 2004. It also shows that referral to orthopedic was indicated and contains the comment "Hard fall landing on (illegible)."
6.  An x-ray taken on 1 March 2004 revealed the applicant had scoliosis with a  30 degree apex right curve measured from T6 to L2.
7.  On 30 April 2004, the applicant was given a permanent profile of 113111 due to back pain (scoliosis).  He was given restrictions of no airborne operations, not able to move with a fighting load at least 2 miles, not able to do 3-5 second rushes under direct and indirect fire, no lifting greater than 30 pounds, and run at own pace and distance.
8.  A MOS Medical Retention Board (MMRB) apparently referred the applicant to the physical disability processing system because of chronic back pain which interfered with his inability to fully perform all military duties.
9.  An x-ray taken on 4 February 2005 apparently revealed no change (still         30 degrees) to the curvature of the applicant's spine.
10.  The Medical Evaluation Board (MEB) Narrative Summary noted the applicant's chief complaint was back pain.  A physical examination revealed apex left scoliosis was present.  Forward flexion of the back was 80 degrees.  
11.  On 28 February 2005, a MEB referred the applicant to a Physical Evaluation Board (PEB) due to scoliosis with mechanical back pain.  On 15 March 2005, the applicant agreed with the MEB's findings and recommendation.
12.  On 11 April 2004, an informal PEB found the applicant to be unfit due chronic low back pain without a history of trauma first manifesting in basic training under Department of Veterans Affairs Schedule for Rating Disabilities (VASRD) codes 5299 and 5237 (lumbosacral or cervical strain).  The informal PEB found the applicant's scoliosis to be a condition that existed prior to service (EPTS) with no evidence of permanent service aggravation but rather was the result of natural progression.
13.  On 26 April 2005, the applicant nonconcurred with the findings of the informal PEB and demanded a formal hearing.  
14.  On 25 May 2005, a formal PEB found the applicant to be unfit due to the same reasons found by the informal PEB.  The formal PEB recommended he be separated without disability benefits.  On 31 May 2005, the applicant concurred with the findings and recommendation of the formal PEB.
15.  On 12 July 2005, the applicant was honorably discharged due to disability (EPTS).  He had completed 2 years, 10 months, and 2 days of his 3-year enlistment.
16.  Army Regulation 635-40 governs the evaluation of physical fitness of Soldiers who may be unfit to perform their military duties because of physical disability.  According to accepted medical principles, certain abnormalities and residual conditions exist that, when discovered, lead to the conclusion that they must have existed or have started before the individual entered the military service.  Examples of these conditions are scars, congenital malformations, and similar conditions in which medical authorities are in such consistent and universal agreement as to their cause and time of origin that no additional confirmation is needed to support the conclusion that they existed prior to military service.  

16.  Army Regulation 635-40 states that, when considering EPTS cases involving aggravation by active service, the rating will reflect only the degree of disability over and above the degree existing at the time of entrance into the active service, less natural progression occurring during active service.  This will apply whether the particular condition was noted at the time of entrance into active service or is determined upon the evidence of record or accepted medical principles to have existed at that time.  Therefore, it is necessary to deduct from the present degree of disability, if ascertainable, the degree of disability existing at the time of entrance into active service and also the natural progression that has occurred during active service.  EPTS conditions frequently become unfitting through natural progression and should not be assigned a disability rating unless service-aggravated complications are clearly documented.  If the disability at the time of entrance into the service is not ascertainable in terms of the VASRD, no deduction higher than zero percent will be assigned.  
17.  The VASRD is the standard under which percentage rating decisions are to be made for disabled military personnel.  The VASRD is primarily used as a guide for evaluating disabilities resulting from all types of diseases and injuries encountered as a result of, or incident to, military service.  Unlike the VA, the Army must first determine whether or not a Soldier is fit to reasonably perform the duties of his office, grade, rank or rating.  Once a Soldier is determined to be physically unfit for further military service, percentage ratings are applied to the unfitting conditions from the VASRD.  These percentages are applied based on the severity of the condition.

18.  The VASRD gives code 5237 a 10 percent rating when forward flexion of the thorocolumbar spine is greater than 60 degrees but not greater than 85 degrees. It gives code 5237 a 20 percent rating when forward flexion of the thorocolumbar spine is greater than 30 degrees but not greater than 60 degrees.
19.  Title 10, U. S. Code, section 1203, provides for the physical disability separation of a member who has less than 20 years service and a disability rated at less than 30 percent.

20.  Title 38, U. S. Code, sections 310 and 331, permits the VA to award compensation for a medical condition which was incurred in or aggravated by active military service.  

21.  Title 10, U. S. Code, section 1212(c), states the amount of disability severance pay received shall be deducted from any compensation for the same disability to which the former member becomes entitled under any law administered by the VA.  Thus, VA compensation may be withheld as an offset on a monthly basis until the total amount of military severance pay has been recovered.

DISCUSSION AND CONCLUSIONS:

1.  The applicant sought treatment for a complaint of back pain after he had been in basic training for just two weeks.  At that time, he was diagnosed with scoliosis (an EPTS condition), with a 35 degree curvature of the spine.  Nevertheless, he went on to successfully complete infantry training and airborne training.  He went on to a successful assignment with an airborne unit.  He went on to a successful 11-month tour of combat duty in Iraq with that airborne unit.
2.  After the applicant returned from Iraq, a Post-Deployment Health Assessment indicated he should be referred to orthopedics, where an x-ray taken on 1 March 2004 revealed he had scoliosis with a 30 degree apex right curve measured from T6 to L2.  He was then given a permanent profile of 113111 due to back pain (scoliosis) in April 2004.  
3.  Both an informal PEB and a formal PEB found the applicant to be unfit due to chronic low back pain without a history of trauma first manifesting in basic training.  Both the informal PEB and formal PEB found his scoliosis to be an EPTS condition with no evidence of permanent service aggravation but was rather the result of natural progression.  The MEB Narrative Summary had noted the applicant's forward flexion was 80 degrees.
4.  It is hard to understand how the applicant's scoliosis condition could have been the result of natural progression when he had a 35 degree curvature of the spine in October 2002 and a 30 degree curvature in April 2004 and February 2005.  This would seem to indicate the applicant's curvature regressed (not a normal course for scoliosis to follow) or more likely remained the same.
5.  The PEBs appear to have given an accurate description of the applicant's condition.  At the time of the applicant's MEB, his forward flexion was indicated to be 80 percent.  His forward flexion at the time of his enlistment, or at the time he was diagnosed with scoliosis two weeks into basic training, is not known.  Given the applicant's assignment history (serving for about a year in an airborne unit and under combat conditions before being found unfit to perform airborne duties), it appears his condition was aggravated by his military service. 

6.  The VASRD gives code 5237 a 10 percent rating when forward flexion of the thorocolumbar spine is greater than 60 degrees but not greater than 85 degrees. It is necessary to deduct from his present degree of disability the degree of disability existing at the time of his entrance into active service.  However, since his disability at the time of his entrance into the service is not ascertainable, no deduction higher than zero percent can be assigned.  Therefore, it would be equitable to grant the applicant the relief he requests and to correct his records to show he was separated for disability with severance pay with a 10 percent disability rating.
7.  The applicant should understand that any severance pay he may receive as a result of this correction will be deducted from any VA compensation he might receive.
BOARD VOTE:

__jea___  __jam___  __jrm___  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

________  ________  ________  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The Board determined that the evidence presented was sufficient to warrant a recommendation for relief.  As a result, the Board recommends that all Department of the Army records of the individual concerned be corrected by:
     a.  voiding his 12 July 2005 separation for disability, EPTS;

     b.  showing the formal PEB found him to be unfit for chronic low back pain, EPTS but permanently aggravated while entitled to basic pay, in the line of duty, and as the proximate result of performing duty, with a 10 percent disability rating; and
     c.  showing he was separated on 12 July 2005 for disability with severance pay.
__James E. Anderholm__
          CHAIRPERSON
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