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Docket No: 03475-08
2 July 2009

This is in reference to your application for correction of your
naval record pursuant to the provisions of Title 10 of the United
States Code, section 15b2.

2 threée-member panel of the Board for Correction of Naval
Records, sitting in executive session, considered your
application on 1 July 2009. Your allegations of error and
injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consigted of
your application, together with all material submitted in support
thereof, your naval record, and applicable statutes, regulations,
and policies. In addition, the Board considered the advisory
opinion furnished by Headguarters Marine Corps dated 9 October
2008, a copy of which is attached.

After careful and conscientious consideration of the entire
record, the Board found the evidence submitted was insufficient to
establish the existence of probable material error or injustice.
In this regard, the Board gubstantially concurred with the
comments contained in the advisory opinion. Accordingly, your
application has been denied. The names and votes of the members
of the panel will be furnished upon request.

It is regretted that the circumstances of your case are such that
favorable action cannot be taken. You are entitled to have the
Roard reconsider its decision upon submigsion of new and material
evidence or other matter not previously congidered by the Board.
Tn this regard, it is important to keep in mind that a
presumption of regularity attaches to all official records.
Consequently, when applying for a correction of an official naval
record, the burden is on the applicant to demonstrate the
existence of probable material error Or injustice.

gincerely,

Enclosure
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MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADV;SQRY-OPINION ON BCNR APPLICATION 1IN THE CASE OF

Ref: (2) GiliiiiheeeRESsRgr: DD Form 149 of 14 Aug 08
(b} MCO P1610.7E w/ch 1-9

R T e e S Y e e

1. Per MCO 1610.11C, the Performance Evaluation Review Board
(PERB}, with three members present, met on 1 October 2008 to
cons i der iR =, Dot Cion contained in
reference (a). Removal of the fitness report for the period
20041001 to 20050315 (DC) was requested. Reference (b) is the
performance evaluation directive governing submission of the
report. '

2. The petitioner received an adverse report while assigned to
the Denver Military Entrance Processing Station. He pleaded
guilty at nonjudicial punishment (NJP)} to misjudgment in use of a-
government vehicle and credit card. The petitioner argues that
the report is unjust and erroneous. This appeal is a
reconsideration of a previously submitted appeal that was denied
by the PERB. In support of this appeal the petitioner submitted
several pieces of new evidence to include a reporting senior’s
{(RS's) statement, Bank of America statements, USMEPCOM

regulations and a copy of the command preliminary investigation.

3. In its proceedings, the PERB concluded that, the appealed
reports are both administratively correct and procedurally
complete as written and filed. The following is offered as
relevant

a. The petitioner submitted evidence that defended the
actions for which he was charged at NJP. Although the
submissions do raise a reasonable doubt as to the appropriateness
of the NJP, there is nothing in this appeal to indicate that the
NJP was set aside, or that it was incorrect:. The burden of prootf
lies with the petitioner, and the Board found that the petitioner
did not meet it.




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF

b. TFurther, the Board notes that the petitioner entered a
plea of guilty at NJP. Based on that admission of guilt, the
Board found that this appeal did not contain enough evidence to
invalidate the NJP and remove the report. Although the petitioner
offers extenuating circumstances for his guilty plea, the fact
remains that he did indeed accept NJP, and plead and was found
guilty. That alone warrants an adverse fitness report.

5. The Board’'s opinion, based on deliberation and secret ballot
vote, ig that the contested fitness report covering the period
20041001 to 20050315 (DC), should remain a part of AN
" G TR gmofficial military record.

6. The case is forwarded for final- aCtlonﬁ.QL
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.FRﬁNCES S. POLETO

Chairperson, Performance
Evaluation Review Board
Manpower Management Division
Manpower and Reserve Affairs
Department

By direction c¢f the Commandant
of the Marine Corps




