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The Board carefully considered your arguments that you deserve to be placed on the disability 
retirement list.  You assert that you were unfit for continued naval service at the time of your 
discharge due to your right knee condition.  In addition, you believe that you were also unfit due 
to a depressive disorder.  Unfortunately, the Board disagreed with your rationale for relief.  In 
making their findings, the Board substantially concurred with the advisory opinions in your case. 
 
In order to qualify for military disability benefits through the Disability Evaluation System with 
a finding of unfitness, a service member must be unable to perform the duties of their office, 
grade, rank or rating as a result of a qualifying disability condition.  Alternatively, a member 
may be found unfit if their disability represents a decided medical risk to the health or the 
member or to the welfare or safety of other members; or the member’s disability imposes 
unreasonable requirements on the military to maintain or protect the member.  In your case, the 
Board agreed with the advisory opinions that the preponderance of the evidence does not support 
a finding that you were unfit at the time of your discharge.  Despite your argument that your 
post-discharge employment as a dry wall contractor is not relevant to whether you were unfit for 
continued naval service in 1979, the Board concluded it was relevant since it shows you were 
able to be employed in a job that typically requires strenuous use of the legs.  Since you argue 
that your right knee condition would have prevented you from performing the duties of your 
office, grade, rank or rating, in the absence of evidence to the contrary, the Board determined this 
evidence shows that you were, more likely than not, able to perform some duties of your 
paygrade in the Marine Corps.  Regarding your claims of depression, the Board was unable to 
find any evidence that you were symptomatic in 1979.  While the VA assigned you a service 
connection in 2018, the Board was unable to determine whether the condition existed 
approximately 40 years prior based on your VA rating.  Further, the Board noted that eligibility 
for compensation and pension disability ratings by the VA is tied to the establishment of service 
connection and is manifestation-based without a requirement that unfitness for military duty be 
demonstrated.  Therefore, even if they concluded your depression existed in 1979, they were 
unable to conclude it was unfitting based on your 2018 VA rating.  Accordingly, the Board found 
insufficient evidence of error or injustice to warrant a change to your record.   
 
Regarding your request for liberal consideration of the evidence in your case, the Board 
determined liberal consideration policy did not apply since you are asking to be found unfit for 
continued naval service in order to obtain a disability retirement.  A federal court concluded that 
the liberal consideration policies contained in the Hagel and Kurta Memoranda do not apply to 
unfitness or disability retirement determinations by this Board. 
 
The Board determined that your personal appearance, with or without counsel, would not 
materially add to their understanding of the issues involved.  Therefore, the Board determined 
that a personal appearance was not necessary and considered your case based on the evidence of 
record. 
 
You are entitled to have the Board reconsider its decision upon submission of new matters, 
which will require you to complete and submit a new DD Form 149.  New matters are those not 
previously presented to or considered by the Board.  In this regard, it is important to keep in 
mind that a presumption of regularity attaches to all official records.  Consequently, when 






