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2.  The Board reviewed Petitioner’s allegations of error or injustice on 28 July 2021 and, 

pursuant to its regulations, determined that the corrective action indicated below should be taken. 

Documentary material considered by the Board consisted of the enclosures, relevant portions of 

Petitioner’s naval record, and applicable statutes, regulations, and policies, to include references 

(b) – (e).   

 

3.  The Board, having reviewed all the facts of record pertaining to Petitioner’s allegations of 

error or injustice, finds as follows:   

 

    a.  Before applying to this Board, Petitioner exhausted all administrative remedies available 

under existing law and regulations within the Department of the Navy. 

 

      b.  Although enclosure (1) was not filed in a timely manner, it is in the interests of justice to 

waive the statute of limitations and review Petitioner’s application on its merits.   

 

     c.  Petitioner enlisted in the Marine Corps and began a period of active duty service on 1 May 

1967.  See enclosure (2). 

  

    d.  Petitioner deployed in support of combat operations to the Republic of Vietnam from 20 

October 1967 to 2 June 1968, participating in seven named combat operations.  He was awarded 

the Vietnamese Service Medal with one star, the Vietnamese Campaign Medal with device, and 

the Combat Action Ribbon.  See enclosure (3). 

 

 e.  On 5 January 1968, Petitioner received nonjudicial punishment (NJP) for sleeping while 

on radio watch in violation of Article 113, Uniform Code of Military Justice (UCMJ).  See 

enclosure (4). 

 

 f.  On 24 September 1968, after his return from Vietnam, Petitioner received his second NJP 

for two specifications of unauthorized absence (UA) and one specification of failing to go to his 

appointed place of duty, in violation of Article 86, UCMJ.1  See enclosure (4). 

 

 g.  On 24 October 1968, Petitioner received his third NJP for two specifications of UA in 

violation of Article 86, UCMJ.2  See enclosure (4). 

 

 h.  On 13 December 1968, Petitioner received his fourth NJP for UA in violation of Article 

86, UCMJ.3  See enclosure (4). 

  

 i.  On 15 January 1970, Petitioner commenced a period of UA from his unit.  He was arrested 

by civilian authorities on 28 January 1970 for attempted burglary, and subsequently convicted of 

writing bad checks, three counts of failing to appear, two traffic violations, and petty theft.  He 

was sentenced to one month and five days of confinement, with three years of probation.  Upon 

his release from confinement, he was returned to military control by the civilian authorities.  See 

enclosures (5) and (6). 

                       
1 Both of the UAs were for periods of less than one day in duration. 
2 Both specifications involved UAs of approximately one hour in duration. 
3 This UA was approximately 2-1/2 hours in duration. 
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associated anxiety and nervousness.  The records also reflect that he suffered additional head 

injuries during an altercation in 1970, which included a possible skull fracture.  The AO 

commented that Petitioner’s post-deployment misconduct is consistent with that demonstrated by 

PTSD victims, with frequently seen avoidance behaviors (UA), risk-taking behaviors (traffic 

violations), and difficulties with concentration/attention/judgment (financial mismanagement).  

The AO concluded that the preponderance of direct and indirect objective evidence supports the 

contention that Petitioner’s in-service misconduct may be mitigated by his PTSD condition, and 

to a lesser extent, his possible traumatic brain injury (TBI).  See enclosure (11).  

 

MAJORITY CONCLUSION: 

 

Upon careful review and consideration of all of the evidence of record, the Majority of the Board 

determined that full relief is warranted in the interests of justice. 

 

Because Petitioner based his claim for relief in whole or in part upon his undiagnosed PTSD 

condition, the Majority reviewed his application in accordance with the guidance of references 

(b) – (d).  Accordingly, the Majority applied liberal consideration to Petitioner’s claimed PTSD 

condition, and the effect that it may have had upon his misconduct.  In this regard, the Majority 

was persuaded by the AO findings, which supported the contention that Petitioner suffered from 

PTSD and potentially TBI as a result of his service in the Marine Corps, and that Petitioner’s 

misconduct may be mitigated by this misconduct.  The Majority noted that Petitioner’s conduct 

and trait marking prior to this incident were favorable, and that his conduct seemed to change 

dramatically following this traumatic incident.  Accordingly, the Majority found that most of 

Petitioner’s misconduct was significantly mitigated, if not excused, by his PTSD condition and 

TBI experience.     

 

In addition to applying liberal consideration to Petitioner’s mental health condition and the effect 

that it may have had upon his misconduct in accordance with references (b) – (d), the Majority 

also considered the totality of the circumstances to determine whether relief is warranted in the 

interests of justice in accordance with reference (e).  In this regard, the Majority considered, 

among other factors, that Petitioner suffered from PTSD and potentially TBI during his Marine 

Corps service, which mitigated the misconduct for which he was separated, as discussed above;  

Petitioner’s extensive combat experience in Vietnam; that Petitioner was injured in a motor 

vehicle accident in Vietnam, and continued to suffer the effects of his PTSD and TBI condition 

long after his discharge from the Marine Corps; Petitioner’s relative youth and immaturity at the 

time of his misconduct; that the traumatic event that resulted in Petitioner’s evacuation from 

Vietnam was exacerbated by his discovery that that his spouse at the time was engaged in an 

extramarital affair, resulting soon thereafter in a divorce; the relatively minor and nonviolent 

nature of Petitioner’s misconduct; and the passage of time since Petitioner’s discharge.  Based 

upon the totality of the circumstances, the Majority determined that Petitioner’s characterization 

of service should be upgraded to fully honorable in the interests of justice.  The Majority noted 

the distinct change in Petitioner’s behavior after his traumatic incident, and determined that this 

change was likely attributable to his PTSD condition and/or TBI.  Further, although his 

misconduct was extensive, the Majority found that none of Petitioner’s acts of misconduct were 

relatively serious.  Accordingly, the Majority found that the mitigating circumstances far 

outweighed the relatively minor misconduct for which Petitioner was separated, and that his 










