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your hearing.  Thereafter, on 16 August 2018, you were removed from the TDRL and discharged 
with severance pay. 
 
In your petition, you contend that you were erroneously assigned a 10% rating by the PEB 
despite medical evidence that you warranted a 40% rating for chronic right hip pain.  You further 
contend that the evidence shows that you possessed a right hip flexion of less than 10 degrees 
and qualify for the 40% rating and that you are currently rated by the Department of Veterans 
Affairs (VA) at 40% for the condition.  In connection with your contentions, the Board obtained 
the 18 January 2022 AO, which, after a description of your medical evaluations at the pertinent 
times during your active service, concluded that: 
 

the Applicant has no underlying medical etiology for her reports of pain. The 
clinical record establishes multiple instance of full range of motion of the right 
hip, coupled with reports of pain.  This is appropriately rated under 38 CFR §4.59 
which allows consideration of functional loss due to painful motion to be rated to 
at least the minimum compensable rating for a particular joint.  As such, the 
condition  is appropriately rated at 10% under VASRD Code 5024-5252. Limited 
examinations in disability assessment circumstances show dramatically reduced 
right hip range of motion.  However, greater weight was applied to the full 
medical record, to include serial examinations by multiple primary care and 
orthopedic specialists during the onset of the condition while on active duty, and 
an extensive physical therapy functional assessment in 2020 establishing 
inconsistent testing performance.   

 
In response to the AO, you provided the Board your 22 February 2022 rebuttal, in which you 
submitted your disagreement with the AO, including the following: 
 

The author of the Advisory Opinion gives more weight to the casual observations 
in the medical record than the great weight of medical and testimonial evidence 
from the VA and the Applicant.  In doing so, the determination is not based on a 
totality of the medical evidence and is without any consideration of the individual 
in the best position to assess the pain, the Applicant herself.  The author gives too 
much weight to the Formal PEB which failed itself to correctly assess the 
goniometer range of motion exam, and testimony of the Applicant.  The author 
notes that the VA made their decision based on the readings of the goniometer 
readings for flexion.  This is an objective finding of a 40% disability.  Despite this 
objective observation and reading of a disability, the author fails to consider this 
further and instead choses to disregard it. 

 
The Board carefully reviewed all of your contentions and the material that you submitted in 
support of your petition, including your rebuttal to the AO.  In your case, the Board determined 
the preponderance of the evidence did not support a finding that you met the criteria in order for 
you to qualify for a medical retirement.  In concurring with the findings of the AO, the Board 
reviewed the medical evaluations conducted while you were on active duty, as well as the 
extensive physical therapy functional assessment in 2020, which established inconsistent testing 
performance.  The Board reviewed the AO in light of the rebuttal assertions that you provided.  






