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appropriation of a motor vehicle, which constituted a serious offense under the Uniform Code of 
Military Justice (UCMJ).  On 3 September 1975, an officer, who later served as the government 
recorder for your administrative board, provided you with a standard notification of 
administrative discharge and rights advisement for a respondent in the hands of civil authorities.  
In this advisement, you initially indicated “no” to the question 4.l.; however, you replaced that 
response with “yes,” indicating that you had the opportunity to clarify questions regarding your 
election of rights.  Although you could not personally attend a hearing due to your incarceration, 
you had the right to a hearing and to representation by appointed military counsel at no cost to 
you.  However, you elected to waive your right to counsel, to include your right to have such 
counsel represent you in-absentia before an administrative board.  Although you also waived your 
right to a hearing, an administrative board convened on 13 November 1975 to review the 
recommendation for your discharge on the sole basis of commission of a serious offense (COSO), 
evidenced by your civilian conviction.  The board’s recommendation for your separation for 
COSO with an undesirable characterization of service was approved on 16 December 1975 
following legal sufficiency review, and you were separated on 31 December 1975. 
 
The Board carefully considered all potentially mitigating factors to determine whether the 
interests of justice warranted relief in your case in accordance with the Wilkie Memo.  These 
included, but were not limited to, your desire to upgrade your discharge and your contentions that 
your discharge resulted from both error and injustice.  The Board gave specific attention to the 
facts surrounding your allegations of defective waiver of rights during your administrative 
separation proceedings, to your claim that the severity of the discharge was disproportionate in 
light of mitigating factors which you believe were not considered during your discharge, and 
especially to your contention that you should have been processed for personality disorder based 
on unsuitability, a condition which you assert was known at the time of your enlistment but 
disregarded by recruiters who erroneously enlisted you rather than finding you unqualified for 
enlistment.  In reviewing your contention of suffering PTSD or other mental health (MH) 
conditions, including your contention of pre-service MH disqualifications, and in the absence of a 
diagnosis rendered by a licensed psychiatrist or psychologist or any other substantiating 
documents such as the juvenile court order for your psychiatric treatment, the Board applied 
liberal consideration to evidence that might support the existence of those conditions occurring 
in-service, or of disqualifying conditions being known but erroneously disregarded at the time of 
your enlistment, and also considered the AO in making its determination.  As set forth in the AO, 
the MHP observed that your enlistment physical noted a prior arrest for running away, which 
resulted in being sent to a boys’ home.  The MHP reviewed the clinical records from your in-
service psychiatric evaluation and noted that the juvenile record referenced during that exam was 
not mentioned in your enlistment physical, nor did your service record contain any records to 
substantiate the source of the claims in that psychiatric exam.  The MHP further pointed out that 
your statement during your SPCM acknowledged that your periods of UA resulted from trying to 
work through problems with your wife and supporting her as a result of your ongoing pay issues.  
Although the antisocial personality disorder diagnosed during your period of service may have 
rendered your character or personality unsuitable for military service, the MHP opined that it did 
not constitute an unfitting MH condition and that your record contained no indications of a 
diagnosable unfitting MH condition.  More importantly, the MHP reiterated that the nature of 
your civil conviction (wrongful appropriation of property), which served as the basis for your 
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separation, is not the type of misconduct which would typically be mitigated by PTSD or MH 
conditions.  
 
In its deliberations, the Board concurred with the MHP’s assessment that your records contained 
insufficient evidence to establish that you suffered from PTSD or an unfitting MH condition at 
the time of your military service or that your in-service misconduct could be mitigated by such 
condition.  In accordance with the Kurta memo, the Board also noted that premeditated 
misconduct, such as wrongful appropriation of property, is not generally excused by MH 
conditions.  With respect to your allegation that you were erroneously enlisted in spite of your 
recruiter’s knowledge of your unsuitable personality disorder, or of any of the unfitting pre-
service mental health conditions you contend, and, as a result, should have been processed for 
separation based on your unsuitable personality disorder or erroneous enlistment, the Board 
found insufficient evidence to support this contention.  At a minimum, the Board would have 
needed to review the juvenile court order for your psychiatric treatment, other juvenile treatment 
and rehabilitation records which you made available to your recruiter, or a certified statement 
from a probation officer or youth counselor whom your recruiter interviewed, which might, if 
available for consideration, potentially substantiate such an allegation.   
 
Although the Board acknowledged that you were administratively processed for separation on 
the sole basis of COSO for your civilian conviction, without the additional known bases of your 
pattern of misconduct, your conviction by SPCM, or the psychiatric recommendation to process 
you for unsuitability due to personality disorder, the Board noted that this exercise of command 
discretion did not constitute a material error to your discharge nor did it result in an injustice 
which would merit relief.  To the extent that you contend error because you made statements to 
your commanding officer or to the psychiatrist which were not included in your record, the 
Board found no evidence in your record which indicates the omission of any statements to which 
you were entitled to make but were omitted; rather, the Board notes that your OMPF contains 
your unsworn statement made during your SPCM, that your OMPF contains both your’ and your 
spouse’s letters to your Congressman, and that you specifically waived your right to submit any 
further statement on your behalf at the time of your administrative discharge advice.  The Board 
likewise found no error in your advisement of rights or election to waive those rights.   
 
Finally, although the Board sympathizes with your contention regarding false information 
contained in the military health record of your psychiatric evaluation and the Division 
Psychiatrist’s letter in your OMPF, the information in those records is subject to a presumption 
of regularity.  Absent contradictory factual evidence which might be contained in your juvenile 
court order or juvenile criminal records, the Board concluded that there is no evidence upon 
which to find error with the statements regarding your juvenile misconduct.  Based upon this 
review, the Board concluded that the potentially mitigating factors and allegations of injustice 
and error which you contended, even when considered in their totality, were insufficient to 
warrant relief without the consideration of further evidence in support of those contentions.  
Specifically, the Board determined that your misconduct, as evidenced by your civilian 
conviction for a serious offense of a premeditated nature, outweighed the totality of the evidence 
you presented.  Accordingly, even after considering all relevant and available evidence in the 
light most favorable to your contentions, the Board determined that your request does not merit 
relief. 






