DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

Docket No: 5671-21
Ref: Signature Date

Dear Petitioner:

This 1s in reference to your application for correction of your naval record pursuant to Section
1552 of Title 10, United States Code. After careful and conscientious consideration of relevant
portions of your naval record and your application, the Board for Correction of Naval Records
(Board) found the evidence submitted insufficient to establish the existence of probable material
error or injustice. Consequently, your application has been denied.

A three-member panel of the Board, sitting in executive session, considered your application on
24 May 2022. The names and votes of the members of the panel will be furnished upon request.
Your allegations of error and injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this Board. Documentary material
considered by the Board consisted of your application, together with all material submitted in
support thereof, relevant portions of your naval record, and applicable statutes, regulations, and
policies, the 22 March 2022, advisory opinion (AO) provided by the Navy Personnel Command
(NPC), (PERS-833), and your response to the AO.

Regarding your request for a personal appearance, the Board determined that a personal
appearance with or without counsel will not materially add to their understanding of the issues
mvolved. Therefore, the Board determined that a personal appearance was not necessary and
considered your case based on the evidence of record.

The Board carefully considered your request to change your date of rank (DOR) for promotion to
Lieutenant Commander (LCDR/O-4) from 1 November 2019 to 1 May 2018. You also request a
Special Selection Board (SSB) for promotion to Commander. The Board considered your
contentions that you were selected for promotion to LCDR during 2017 and assigned 1 May
2018 as your projected date of rank, however, the Chief of Naval Operations (CNO) decided that
your name should be removed from the promotion list because information about an
unsubstantiated allegation was not available to the promotion selection board when it
recommended you for promotion. You also contend that your promotion was delayed through
no fault of your own and the change to your DOR would place you in-zone for promotion to O-5
during fiscal year (FY) 2023. You claim that you were accused of a crime during 2013, you
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cooperated with the investigation, and the investigation did not substantiate the allegation. You
also claim that the Commander, NPC determined that the incident "does not meet the criteria for
inclusion in an officer's service record” and once the information about the unsubstantiated
allegation was placed in your service record, you were again selected for promotion.

The Board, however, substantially concurred with the AO that your record should remain
unchanged. In this regard, the Board noted that the Naval District_ police responded
to a 911 call for help from your spouse, and your spouse reported that you choked and threatened
to kill her following an argument. Based on the nature of the allegation, the Naval Criminal
Investigative Service (NCIS) opened an investigation. The Board also noted that the Family
Advocacy Program reviewed your case and did not substantiate spousal abuse. Your chain of
command did, however, prefer charges against you, but dismissed the proceedings because your
spouse declined to participate in the military justice proceedings. The Board noted, too, that
after your selection for promotion to LCDR, a review of the adverse material was conducted
according to SECNAVINST 1420.3. SECNAVINST 1420.3 provides that the names of all
officers recommended for promotion in the board report shall be screened for adverse or
reportable information. The CNO shall ensure that all officers recommended for promotion to
the paygrade of O-4 through O-7 are screened through existing databases to identify any adverse
or reportable information on any officer recommended for promotion. The CNO will review the
reportable information and recommend to the Secretary of the Navy (SECNAV) whether, in light
of the adverse or reportable information, the officer remains qualified for promotion.

In this case, the CNO found that your actions during 2013 fell short of the exemplary conduct
and good judgement expected of a naval officer according to Title 10 U.S.C. § 8167. The CNO
also commented that although your spouse later recanted her testimony, her written statements
shortly after the underlying incident, her conversation with the 911 dispatcher, as well as law
enforcement reports of discoloration on your spouse’s neck provided credible evidence of
substandard conduct. The CNO concluded that he did not have the necessary trust and
confidence to recommend you for promotion to LCDR at that time. The SECNAYV reviewed all
matters, approved the CNO’s recommendation, and removed your name from the FY 2018 Navy
Reserve LCDR Staff (JAGC) promotion list.

The Board determined that the CNO complied with applicable regulations and provided
sufficient justification based upon the available evidence to support his recommendation that
your name be removed from the promotion list due to your substandard conduct. The Board also
determined that the SECNAYV is delegated the authority to remove an officer’s name from an O-
6 and below promotion list, and as the promotion authority, the SECNAV acted within his
discretionary authority when determining that your name would be removed from the FY 2018
Navy Reserve LCDR Staff (JAGC) promotion list. Moreover, the Board relies on a presumption
of regularity to support the official actions of public officers and, in the absence of substantial
evidence to the contrary, will presume that they have properly discharged their official duties.
The Board found your evidence insufficient to overcome this presumption. In consideration of
your contentions, the available evidence, and aforementioned regulations, the Board determined
that there is insufficient evidence to warrant a change to your DOR or to grant a SSB.
Accordingly, the Board concluded that there is no probable material error, substantive
inaccuracy, or injustice warranting corrective action.
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You are entitled to have the Board reconsider its decision upon submission of new matters,
which will require you to complete and submit a new DD Form 149. New matters are those not
previously presented to or considered by the Board. In this regard, it 1s important to keep in
mind that a presumption of regularity attaches to all official records. Consequently, when
applying for a correction of an official naval record, the burden is on the applicant to
demonstrate the existence of probable material error or injustice.

Sincerely,

6/11/2022






