DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

I
Docket No. 1681-22
Ref: Signature Date

Dear Petitioner:

This is in reference to your application for correction of your naval record pursuant to Section
1552 of Title 10, United States Code. After careful and conscientious consideration of relevant
portions of your naval record and your application, the Board for Correction of Naval Records
(Board) found the evidence submitted insufficient to establish the existence of probable material
error or injustice. Consequently, your application has been denied.

A three-member panel of the Board, sitting in executive session, considered your application on
15 June 2022. The names and votes of the members of the panel will be furnished upon request.
Your allegations of error and injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this Board. Documentary material
considered by the Board consisted of your application, together with all material submitted in
support thereof, relevant portions of your naval record and applicable statutes, regulations, and
policies. In addition, the Board considered the advisory opinion by the Office of Legal Counsel
I of 20 April 2022 which was previously provided to you for comment.

The Board determined that your personal appearance, with or without counsel, would not
materially add to their understanding of the issues involved. Therefore, the Board determined
that a personal appearance was not necessary and considered your case based on the evidence of
record.

On 28 July 2014, you entered active duty for 4 years with an End of Active Obligated Service
(EAOS) of 27 July 2018. On 25 August 2014, you signed an Enlistment Guarantees
(NAVCRUIT 1133/52) Annex “C” to DD Form 4 dated 8 January 2014 listing the following
option: Hull Maintenance Technician (HT/SG) Class “A” School Guarantee with no additional
obligated service.

On 17 July 2018, Commanding Officer, LHD 2 ESSEX signed an administrative remarks
(NAVPERS 1070/613) listing the following: “Based on review of MILPERSMAN 1160/050 and
NCIS report of investigation |G 2nd consultation with the
investigating agent, he found it was appropriate to place you on legal hold pending an
investigation, thus involuntarily extending you beyond your normal expiration of obligated
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service. You were to be retained for an additional 6 months from EAOS 27 July 2018 to 27
January 2019.

On 7 January 2019, as a result of a General Court-Martial, you were sentenced to be confined for
45 months, to be reduced in rank to paygrade E-1, and to be discharged from the Naval Service
with a Dishonorable Discharge. On 24 January 2019, your request for deferment of your
adjudged reduction in pay grade and your adjudged forfeiture of pay was denied. On 22 April
2019, the Convening Authority, in accordance with a pre-trial agreement, suspended any
confinement in excess of 34 months and commuted the Dishonorable Discharge to a Bad
Conduct Discharge. The Convening Authority denied Petitioner's request to defer reduction in
paygrade and forfeitures.

From 7 January 2019 to 29 February 2020, you were in a confinement status.

On 10 September 2019, Navy-Marine Corps Appellate Review Activity notified you that
recently, the United States Navy-Marine Corps Court of Criminal Appeals affirmed the punitive
discharge awarded at your court-martial. You had the absolute right to seek review of your
court-martial conviction by the Court of Appeals for the Armed Forces. Although they did not
plan to appeal your case without further direction from you, you still had the right to seek further
appellate review. Should you desire to appeal your case, or if you have any issues that you
would like to bring before the Court of Appeals for the Armed Forces, or if you have questions
concerning your appellate rights, please contact them within twenty (20) days of this letter. If
you decide not to appeal further, there are certain administrative measures that you may desire to
pursue. Enclosed were some informative material pertaining to available administrative
remedies and a list of agencies that may help you in your efforts to upgrade your discharge.

On 4 March 2020, you were put on appellate leave, and it was terminated on 4 November 2020.

In accordance with the DoD 7000.14-R Financial Management Regulations, Volume 7A, chapter
48. General Court-Martial: a member automatically forfeits all pay and allowances while in
confinement or in a parole status when the member’s sentence includes confinement for more
than six months; or confinement of any length and either a dishonorable discharge, a bad conduct
discharge, or a dismissal.

Forfeitures of pay or pay and allowances begin 14 days after the sentence is announced, except
in the case of a summary court-martial. Forfeitures imposed by a summary court-martial begin
on the date the convening authority approves the part of the sentence establishing the forfeiture.

A member who has accrued leave before entering an appellate leave status will use his/her
accrued leave for the period of appellate leave, unless the member elects to be paid for such
accrued leave in a lump sum. Forfeitures will not be deducted from these leave payments in
either situation.

On 23 November 2021, Defense Finance and Accounting Service (DFAS) notified you of

indebtedness to the United States Government. VHA debt ($6,277.27) is due to an overpayment
of variable housing allowance from 7 January 2019 to 28 February 2019. APD debt is due to an
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allotment(s) of $2,150.00 per month for 1 month for February 2019 that were paid on your
behalf. These payments were made during times when you were not entitled to the pay received
and must be collected back to offset the original payment. BAS debt is due to an overpayment of
basic allowance for subsistence from 7 January 2019 to 5 March 2019. OTS debt is due to a
non-pay related deduction for Service Member's Group Life Insurance paid on your behalf from
February 2019 to November 2020. If you disagreed with the validity or amount of your debt,
you could contact the Pay Office, DMPO, or AFAFO that placed you in debt and have them
provide proper documentation to alter or cancel your debt.

You requested for the debt that you owe DFAS be corrected and for pay and allowances that
were withheld from 28 February 2019 to 10 September 2019, along with 35 days leave be paid
back. The Board, in its review of your entire record and application, carefully weighed all
potentially mitigating factors, to include your assertion that that your sentence was approved on
10 September 2019 therefore, you were still subject to pay until that date. The Board concluded
that your sentence was approved on 22 April 2019, however, you automatically forfeited all pay
and allowances due to your confinement status beginning 7 January 2019. Finally, any leave you
had accrued prior to entering appellate leave was used during your period of appellate leave.

You are entitled to have the Board reconsider its decision upon submission of new matters,
which will require you to complete and submit a new DD Form 149. New matters are those not
previously presented to or considered by the Board. In this regard, it 1s important to keep in
mind that a presumption of regularity attaches to all official records. Consequently, when
applying for a correction of an official naval record, the burden is on the applicant to
demonstrate the existence of probable material error or injustice.

Sincerely,

6/23/2022

Deputy Director
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