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below the expectations of an Officer of his grade and experience.  The Commander,  
recommended that the Petitioner be issued a Report of Substandard Performance of Duty 
(ROSP) documenting his relief for cause and short-comings as a leader and, that the Petitioner be 
required to show cause for retention.  Enclosure (9). 
 
      g.  On 24 July 2018, Petitioner was issued enclosure (10), a Page 11 counseling entry, 
concerning his repeated, insistent and inappropriate remarks to {redacted}…and his conduct 
demonstrated a lack of judgement, social awareness and professionalism not in keeping with the 
high standard expected of Marine Corps officers.  Petitioner acknowledged and signed the entry, 
and chose to submit a rebuttal statement.  Petitioner rebutted the language in the entry as it was 
derived from an unsubstantiated allegation dating back more than two years, the information is 
misleading and inaccurate, the counseling attempts to re-address and re-analyze an allegation 
two years after the fact, which was adjudicated.  Petitioner further rebutted that both CO’s made 
the deliberate decision not to submit a counseling, not to initiate a command investigation, and 
not to seek any further administrative or punitive measures.  Petitioner was concerned that the 
counseling serves as a potential form of retaliation against him by his current CO.  Enclosure 
(11). 
 
      h.  On 6 August 2018, the Commander,  determined that the Petitioner failed to have 
social awareness and judgement, which substantiated substandard performance.  The 
Commander recommended that the Petitioner not be required to show cause at a Board of 
Inquiry (BOI), the Petitioner be allowed to retire, the case be closed, and all adverse material be 
filed in his OMPF.  The Petitioner was subsequently issued a ROSP.  Petitioner acknowledged 
and receipted for the ROSP.  Enclosures (12) and (13).  
 
      i.  On 29 August 2018, Petitioner submitted a response to the decision made by the 
Commander, , rebutting the counseling issued on 24 July 2018 and the ROSP.  Petitioner 
asserted that both were based on hearsay and opinion derived from a single “unsubstantiated” 
allegation dating back to 2016.  Petitioner further asserted that the decision undermines the 
command decisions made by his battalion commander, regimental commander, and Third 
Officer Sighter in 2016.  Enclosure (14). 
 
      j.  On 21 September 2018, the IGMC determined that the Petitioner’s hotline complaint 
submitted on 2 May 2018 had merit, the issue was founded, and forwarded disposition to the 
command for appropriate action.  Petitioner did not submit a copy of his complaint nor did he 
elaborate on the details in his statement.  Enclosures (2) and (15). 
 
      k.  On 16 October 2018, the Commanding General (CG),  

 determined that the Petitioner’s claim of potential 
retaliation is neither supported by the facts or timeline, Petitioner’s protected communication 
request occurred after the initiation of adverse personnel action, the matter has been 
appropriately addressed by the Commander, , and does not warrant show cause at a BOI.  
The CG,  recommended the Petitioner’s case be closed and all adverse material be filed 
in his OMPF.  Enclosure (16). 
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      l.  On 26 March 2019, the Commandant of the Marine Corps (CMC), after consulting with 
the Staff Judge Advocate to the CMC, determined that the adverse material does not warrant 
processing for administrative separation, directed the case be closed, and adverse material be 
included in the Petitioner’s OMPF.  Enclosure (17). 
 
      m.  Petitioner contends adverse material was based on false premise and motivated by brazen 
retaliation, and statements made by the previous Regimental Commander and IO provide 
incontrovertible proof that the allegation against him was unsubstantiated, and that he did not 
engage in misconduct or substandard performance, thus proving the subsequent CO’s statement 
made on 2 May 2018 to be false and misleading.  Petitioner asserts that he was placed on the 
ODN after he submitted an IG complaint against the command and submitted a Freedom of 
Information Act request to obtain a copy of a CI into a money laundering scheme by the 
reporting senior.  The Petitioner argues that the ROSP was based upon facts that the allegation of 
sexual harassment was “unsubstantiated” as proven in the letters provided by the previous CO 
and the IO.  The Petitioner also asserts the command attempted to re-create and re-analyze a 
fully adjudicated event two years after the fact, using a single “unsubstantiated” allegation 
against him.  Petitioner provided multiple statements on behalf of his support, to include 
statements from the previous CO and IO who conducted the PI.  Petitioner also provided email 
traffic between the subsequent CO and command leadership in support of his retaliation 
contention and to show that he was placed on the ODN after his IG complaint and not before as 
stated by his command.  Enclosures (2) through (4), and (7). 
 
CONCLUSION 
 
Upon review and consideration of all the evidence of record, to include guidance provided in 
references (b) through (d), the Board finds the existence of an error and injustice warranting 
relief.  In this regard, the Board determined that Petitioner submitted sufficient evidence to 
support his contentions, and that the evidence of record does not support the matters of the Page 
11 entry and all subsequent adverse material entered into his OMPF. 
 
The Board noted the timing of the page 11 entry, which was issued well after the incident in 
question and subsequent PI that resulted in an “unsubstantiated” finding.  The Board heavily 
relied on enclosures (3) and (4), the statements provided by the previous CO and IO, in making 
their decision.  Specifically, that the IO recommended “counseling and training not as a result of 
‘substantiated’ misconduct or substandard performance, nor should it be interpreted or inferred 
that harassment was substantiated, but rather, to ensure and reaffirm that the Petitioner 
understood all rules and regulations related to equal opportunity.”  Furthermore, the previous CO 
intentionally did not take administrative action because he was “convinced that the allegation 
against the Petitioner was unsubstantiated.”  The Board noted that the Petitioner’s Fitrep for the 
reporting period was removed and acknowledged that the removal, based on incorrect and 
inconsistent statements, was a determinant factor in their decision as well.   
 
With regards to the Petitioner’s contention that the command retaliated against him for a 
protected communication, the Board determined this had merit.  The Board was convinced that 
the Petitioner’s chain of command was well aware of the protected communication, as proven by 
the emails the Petitioner provided at enclosure (7) between the command leadership and the staff 






