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Ref:     (a) 10 U.S.C. § 1552 
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Encl:   (1) DD Form 149 w/attachments 

 (2) Command Investigation Report, 21 Sep 18

 (3) Divorce Decree, 27 Feb 18

 (4) CO, First Endorsement, 12 Oct 18

 (5) Administrative Remarks (Page 11) 3005 counseling entry, 13 Mar 19

 (6) Petitioner’s rebuttal to Page 11, 18 Mar 19

 (7) Report of Misconduct 5800 SJA, 21 Mar 19

(8) Petitioner’s rebuttal 5800 , 12 Apr 19

 (9) CMC ltr 1920 JPL, 5 Dec 19

(10) HQMC Memo 1070 JPL, 20 Aug 20

1. Pursuant to the provisions of reference (a), Subject, hereinafter referred to as Petitioner, filed

enclosure (1) with the Board for Correction of Naval Records (Board), requesting

reconsideration of reference (c) to correct his naval record by removing a 21 March 2019 Report

of Misconduct and associated material, to include his 13 March 2019 Administrative Remarks

(Page 11) 3005 counseling entry.

2. The Board reviewed Petitioner’s allegations of error and injustice on 21 July 2022, and,

pursuant to its regulations, determined that the corrective action indicated below should be taken

on the available evidence of record.  Documentary material considered by the Board consisted of

the enclosures, relevant portions of Petitioner’s naval records, and applicable statutes, regulations

and policies.

3. The Board, having reviewed all the facts of record pertaining to Petitioner’s allegations of

error and injustice, found as follows:

 a. Before applying to this Board, Petitioner exhausted all administrative remedies available

under existing law and regulation within the Department of the Navy. 

b. Petitioner was assigned to the U.S. Embassy in , , from July 2016 until

July 2018.  Petitioner was the subject of a Preliminary Inquiry (PI) and subsequent Command 
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     j.  Per the advisory opinion provided in reference (c) and enclosure (10), the contested adverse 

material should remain in Petitioner’s OMPF.  The AO opined that the command’s conclusion 

that Petitioner’s behavior constituted adultery under the UCMJ was supported by the evidence.  

The AO specifically noted that Petitioner’s command was aware that Petitioner was legally 

separated at the time of the adultery, yet nevertheless elected to hold him accountable.   

 

     k.  Petitioner submitted a reconsideration request of his petition at reference (c) with new 

evidence; specifically, his statement, without evidence, that his child born on 20 September 2018 

was born preterm and that she is enrolled in the Exceptional Family Member Program.  

Petitioner contends this evidence is material because his command assumed that Petitioner’s 

child, who was born in September 2018, was conceived in December 2017 and then concluded 

that there was a preponderance of the evidence to show that Petitioner’s current spouse became 

pregnant prior to the dissolution of Petitioner’s first marriage. 

 

Petitioner also argues that the Report of Misconduct and counseling entry are erroneous because 

both state Petitioner committed adultery.  Petitioner contends that there was not a preponderance 

of the evidence to prove adultery as in accordance with reference (b) the evidence must show 

that 1) the accused wrongfully engaged in extramarital sexual conduct, 2) that at the time, the 

accused knew that they were married, and 3) that the conduct of the accused was prejudicial to 

good order and discipline and/or that it was of such a nature to bring discredit upon the armed 

forces.  Petitioner noted that the CI concluded that “the relationship with  did not have an 

impact on the good order or discipline of the unit” and that the relationship did not bring 

“discredit to the service” because the relationship with  was not known until Petitioner 

divorced his previous wife. 

 

Enclosure (1). 

 

CONCLUSION 

 

Upon review and consideration of all the evidence of record, the Board determined that 

Petitioner’s request warrants relief.  

 

The Board determined that the counseling and the ROM contained a material error; both state 

that Petitioner committed adultery.  The Board noted that Article 134 of the Uniform Code of 

Military Justice (UCMJ) requires proof of either prejudice to good order and discipline or 

evidence of discredit to the service.  The Board found that there was insufficient evidence to 

support the third element and there was evidence in the command investigation to the contrary; 

specifically, that the relationship between Petitioner and  was not known until the end of 

Petitioner’s tour in , which was after Petitioner’s divorce.  Additionally, an affirmative 

defense to the charge of adultery is whether there is evidence that the accused was legally 

separated.  The Board took note that Petitioner was physically separated from his first wife for 

17 months prior to the alleged adulterous act and therefore found that Petitioner’s legal 

separation offers an affirmative defense to the adultery allegation.   

 

 

 






