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(NJP) for two periods of UA.  From 2 February 1973 to 10 April 1973, you were again UA for 67 
days.  On 12 February 1975, you were apprehended by civil authorities and charged with 
possession of marijuana and other charges.  On 15 April 1975, you began a fifth period of UA 
which lasted 16 days and resulted in you apprehension by civil authorities.  On 30 April 1975, 
you were placed in confinement.  On 13 May 1975, you were charged by the State of  16th 
Judicial Court with attempt to breaking and entering a building, possession of burglary tools, and 
conspiracy to commit a felony.  On 13 August 1975, you were charged by the State of  
16th Judicial Court with sale of marijuana.  On 10 December 1975, you were sentenced to 
imprisonment for 5 years in a state correctional institution.   
 
As a result, on 5 April 1976, you were notified of the initiation of administrative separation 
proceedings by reason of misconduct due to conviction by civil authorities.  On 15 April 1976, 
your commanding officer recommended an Other Than Honorable (OTH) discharge 
characterization of service by reason of misconduct due to conviction by civil authorities.  On 
4 May 1976, you decided not to appeal your civil court charges.  On 29 April 1976, your 
administrative separation proceedings were determined to be sufficient in law and fact.  On the 
same date, the separation authority approved the recommendation and ordered your discharge.  
On 12 May 1976, you were discharged with an OTH.   
 
Post-discharge, you applied to the Naval Discharge Review Board (NDRB) for relief.  The 
NDRB denied your request on 29 January 1979 after determining your discharge was proper as 
issued.  On 3 January 2022, this Board denied your request for a discharge characterization 
upgrade.          
 
The Board carefully considered all potentially mitigating factors to determine whether the 
interests of justice warrant relief in your case in accordance with the Kurta, Hagel, and Wilkie 
Memos.  These included, but were not limited to, your desire for a discharge upgrade and 
contentions that: (a) your command repeatedly neglected to perform their duties by failing to 
determine why you were UA numerous times; (b) the negligence and even abandonment of a 
heroin addicted Marine by your command resulted in your arrest and incarceration for breaking 
and entering a drug store; (c) incarceration was the best thing that happened to you because 
civilian authorities realized you had a drugs addiction, provided drug rehabilitation treatment, and 
saved your life.  For purposes of clemency and equity consideration, the Board noted you 
provided supporting documentation describing post-service accomplishments including advocacy 
letters.  
 
As part of the Board’s review, the Board considered the AO.  The AO stated in pertinent part: 
 

The Petitioner submitted evidence of two character references and post-service 
accomplishments.  He contends that his Command should have queried his UA 
status and offered him treatment for substance abuse/mental health conditions. 
Throughout his disciplinary actions, and administrative processing, there were no 
concerns noted which would have warranted referral to mental health resources. 
Furthermore, there is no indication, in his personal statement or in-service records, 
he availed himself to any of the supportive services within the USMC (i.e., 
medical/mental health providers, Red Cross, Chaplain, etc.). There is no evidence 
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that he was diagnosed with a mental health condition or substance 
abuse/dependency in military service, or that he exhibited any psychological 
symptoms or behavioral changes indicative of a diagnosable mental health 
condition.  He has provided no medical evidence in support of his claims. The 
nature and severity of his misconduct is inconsistent with a mental health condition 
and amenability to treatment. 

 
The AO concluded, “it is my clinical opinion that there is insufficient evidence of a mental 
health condition that may be attributed to military service.  There is insufficient evidence that his 
misconduct could be attributed to a mental health condition.” 
 
In response to the AO, you submitted two statements providing additional information regarding 
the circumstances of your case.  
  
After thorough review, the Board concluded these potentially mitigating factors were insufficient 
to warrant relief.  Specifically, the Board determined that your misconduct, as evidenced by your 
NJP and civilian conviction, outweighed these mitigating factors.  In making this finding, the 
Board considered the seriousness of your misconduct and found that it showed a complete 
disregard for military authority and regulations.  Further, the Board considered the likely 
discrediting effect your conviction had on the Marine Corps.  Additionally, the Board concurred 
with the AO that there is insufficient evidence that your misconduct could be attributed to a 
mental health condition.  The Board was not persuaded by your attempt to shift responsibility for 
your criminal behavior to the Marine Corps and determined your misconduct was the result of 
your intentional actions for which you were mentally responsible.  As pointed out in the AO, 
there was no evidence you attempted to avail yourself to any of the resources available to you 
while you were on active duty.  As a result, the Board concluded your conduct constituted a 
significant departure from that expected of a service member and continues to warrant an OTH 
characterization.  While the Board commends your post-discharge accomplishments and good 
character, even in light of the Wilkie Memo and reviewing the record holistically, the Board did 
not find evidence of an error or injustice that warrants granting you the relief you requested or 
granting relief as a matter of clemency or equity.  Ultimately, the Board concluded the mitigation 
evidence you provided was insufficient to outweigh the seriousness of your misconduct.  
Accordingly, given the totality of the circumstances, the Board determined that your request does 
not merit relief. 
 
You are entitled to have the Board reconsider its decision upon the submission of new matters, 
which will require you to complete and submit a new DD Form 149.  New matters are those not 
previously presented to or considered by the Board.  In this regard, it is important to keep in 
mind that a presumption of regularity attaches to all official records.  Consequently, when  
 
 
 
 
 
 






