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In 2004, you were criminally charged in the Superior Court of , County of  
with:  (a) assault with a firearm, (b) three counts of discharging a firearm in a grossly negligent 
manner, (c) shooting at an unoccupied vehicle/unoccupied structure, (d) felony child abuse, and 
(e) resisting an executive officer.  You eventually pled guilty to, and were convicted of, the 
felony charges of discharging a firearm in a grossly negligent manner, and shooting at an 
unoccupied vehicle.  Upon receiving your plea, the Court placed you in civilian custody without 
bail and set your sentencing date for 14 June 2004. 
 
On 28 April 2004, you were notified that you were being processed for an administrative 
discharge by reason of misconduct due to the commission of serious offense.  You expressly 
waived in writing your rights to consult with counsel, submit statements on your own behalf, to 
request an administrative separation board.  Ultimately, on 14 May 2004, you were discharged 
from the Navy for misconduct with an under Other Than Honorable (OTH) conditions 
characterization of service and assigned an RE-4 reentry code.   
 
On 20 August 2015, the Naval Discharge Review Board (NDRB) denied your application for 
relief.  The NDRB determined your discharge was proper as issued and no change was 
warranted.   
 
The Board carefully considered all potentially mitigating factors to determine whether the 
interests of justice warrant relief in your case in accordance with the Kurta, Hagel, and Wilkie 
Memos.  These included, but were not limited to, your desire for a discharge upgrade and 
contentions that:  (a) you completed your first enlistment with no infractions, (b) your mental 
state was challenged by your wife’s extra-marital affair, you being mugged, and your home 
being vandalized, (c) you were only trying to protect your family when you discharged your 
weapon, and (d) the Department of Veterans Affairs (VA) informed you that you were not 
eligible to use the GI Bill or receive VA medical treatment due to your discharge 
characterization.  For purposes of clemency and equity consideration, the Board noted you 
provided a personal statement but no supporting documentation describing post-service 
accomplishments or advocacy letters. 
 
As part of the Board review process, the BCNR Physician Advisor who is a licensed clinical 
psychologist (Ph.D.), reviewed your contentions and the available records and issued an AO 
dated 8 December 2022.  The Ph.D. stated in pertinent part: 
 

There is no evidence that he was diagnosed with a mental health condition in 
military service, or that he exhibited any psychological symptoms or behavioral 
changes indicative of a diagnosable mental health condition. He has provided no 
medical evidence in support of his claims.  Unfortunately, his personal statement is 
not sufficiently detailed to establish clinical symptoms or provide a nexus with his 
misconduct.  While he may have been experiencing personal stress at the time of 
the incident, there is no evidence he was unaware of his misconduct or not 
responsible for his behavior.  His current statement is not consistent with the record 
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that indicates multiple discharges in multiple locations.  Additional records (e.g., 
post-service mental health records describing the Petitioner’s diagnosis, symptoms, 
and their specific link to his misconduct) may aid in rendering an alternate opinion. 

 
The Ph.D. concluded, “it is my considered clinical opinion there is insufficient evidence of a 
diagnosis of PTSD or another mental health condition that may be attributed to military service. 
There is insufficient evidence his misconduct could be attributed to PTSD or another mental 
health condition.” 
   
After thorough review, the Board concluded these potentially mitigating factors were insufficient 
to warrant relief.  In accordance with the Kurta, Hagel, and Wilkie Memos, the Board gave 
liberal and special consideration to your record of service, and your contentions about any 
traumatic or stressful events you experienced and their possible adverse impact on your service.  
However, the Board concluded that there was no convincing evidence that you suffered from any 
type of mental health condition while on active duty, or that any such mental health condition 
was related to or mitigated the misconduct that formed the basis of your discharge.  As a result, 
the Board concluded that your misconduct was not due to mental health-related symptoms.  
Moreover, the Board observed that you did not submit any clinical documentation or treatment 
records to support your mental health claims despite a request from BCNR on 6 October 2022 to 
specifically provide additional documentary material.  The Board determined the record clearly 
reflected that your active duty misconduct was intentional and willful and demonstrated you 
were unfit for further service.  The Board also determined that the evidence of record did not 
demonstrate that you were not mentally responsible for your conduct or that you should 
otherwise not be held accountable for your actions.    
 
The Board also observed that character of military service is based, in part, on conduct and 
overall trait averages which are computed from marks assigned during periodic evaluations.  
Your overall active duty trait average in conduct was 1.0.  Navy regulations in place at the time 
of your discharge required a minimum trait average of 2.50 in conduct (proper military 
behavior), for a fully honorable characterization of service.  The Board concluded that your 
conduct marks during your active duty career were a direct result of your serious misconduct 
which further justified your OTH discharge characterization. 
 
Additionally, the Board noted that there is no provision of federal law or in Navy/Marine Corps 
regulations that allows for a discharge to be automatically upgraded after a specified number of 
months or years.  The Board did not believe that your record was otherwise so meritorious as to 
deserve a discharge upgrade.  The Board determined that characterization under OTH conditions 
is appropriate when the basis for separation is the commission of an act or acts constituting a 
significant departure from the conduct expected of a Sailor.  Lastly, absent a material error or 
injustice, the Board declined to summarily upgrade a discharge solely for the purpose of 
facilitating veterans’ benefits, or enhancing educational or employment opportunities.  As a 
result, the Board determined that there was no impropriety or inequity in your discharge, and 
even under the liberal consideration standard for mental health conditions, the Board concluded 






