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place of duty.  On 4 May 1979, you were found guilty at your fifth NJP for violating UCMJ 
Article 92, for failure to obey a lawful order.  You did not appeal any of these NJPs.  
 
On 10 May 1979, you were notified that you were being recommended for administrative 
discharge from the Navy by reason of misconduct due to drug abuse and due to frequent 
involvement with military authorities.  You were advised of and elected your right to consult 
with military counsel.  After speaking with qualified counsel, you waived your right to present 
your case to an administrative discharge board.  On 17 May 1979, you were found guilty at your 
sixth and final NJP for violating UCMJ Article 112 (a), for possession of marijuana.  You did not 
appeal this NJP. 
 
Prior to your separation, you underwent medical evaluation due to your illegal drug use and it 
was determined that you were not alcohol or drug dependent.  On 21 August 1979, you were 
discharged from the Navy by reason of misconduct with an OTH characterization of service and 
an RE-4 reenlistment code. 
 
You previous applied to this Board and were denied relief on 28 January 2020. 
 
The Board carefully considered all potentially mitigating and/or extenuating factors to determine 
whether the interests of justice warrant relief in your case in accordance with the Kurta, Hagel, 
and Wilkie Memos.  These included, but were not limited to: (a) your desire to upgrade your 
characterization of service, (b) your assertion that you suffered from racial harassment and 
threats, and (c) the impact that such harassment may have had on your mental health and your 
conduct during service.  For purposes of clemency and equity consideration, the Board 
considered your arguments in conjunction with the assessment provided by your mental health 
provider. 
 
In your petition, you contend that you incurred PTSD and other mental health symptoms 
following racial harassment.  In support of your request, you submitted a September 2022 letter 
from a civilian psychologist listing a diagnosis of Other Specified Trauma and Stressor Related 
Disorder attributed to “the trauma stressors and racial harassment and threats that occurred in 
service.”  As part of the Board review process, the BCNR Physician Advisor who is a licensed 
clinical psychologist (Ph.D.), reviewed your contentions and the available records and issued an 
AO dated 22 December 2022 as part of your initial petition.  The Ph.D. noted in pertinent part:  
 

There is no evidence he was diagnosed with a mental health condition (MHC) in 
military service.  Throughout his disciplinary processing, there were no concerns 
raised of an MHC that would have warranted a referral for evaluation. Post-service, 
he has received a diagnosis of a trauma-related MHC that has been attributed to 
military service. Unfortunately, available records are inconsistent regarding his 
misconduct and it is not possible to establish a nexus with his MHC. For example, 
it is difficult to attribute larceny and attempted theft to an MHC. Additionally, the 
Petitioner’s report to his civilian provider is not consistent with his service record, 
which contains three separate NJPs with charges related to marijuana. While UA 
could be attributed to avoidance following a trauma-related MHC, it is not possible 
to attribute assault to an MHC, as the Petitioner claims it was self-defense. 
Additional records (e.g., post-service mental health records describing the 
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Petitioner’s diagnosis, symptoms, and their specific link to his misconduct) may 
aid in rendering an alternate opinion. 
 

The Ph.D. concluded, “it is my considered clinical opinion there is post-service evidence of an 
MHC that may be attributed to military service. There is insufficient evidence his misconduct 
could be attributed to an MHC.”   
 
In response to the AO, you submitted arguments in support of your application for relief. 
 
After thorough review, the Board concluded the potentially mitigating factors were insufficient 
to warrant relief.  Specifically, the Board felt that your misconduct, as evidenced by your six 
NJPs, outweighed these mitigating factors.  In accordance with the Kurta, Hagel, and Wilkie 
Memos, the Board gave liberal and special consideration to your record of service, and your 
contentions about the harassment occurring during service and its adverse impact on your 
service.  The Board considered the seriousness of your misconduct, and the fact that it involved 
drug offenses, assault, and larceny.  Further, the Board also considered the likely negative impact 
your conduct had on the good order and discipline of your command.  The Board determined that 
your serious misconduct was contrary to the Navy core values and policy, renders such Sailor 
unfit for duty, and poses an unnecessary risk to the safety of fellow shipmates.   
 
In making this determination, the Board concurred with the advisory opinion that there was no 
convincing evidence that you suffered from any type of mental health condition while on active 
duty, or that any such mental health condition was related to or mitigated the misconduct that 
formed the basis of your discharge.  The Board felt that your post service diagnosis was 
temporally remote to your service and is not consistent with your service record and the type of 
misconduct.  The Board concurred with the AO that while UA could be attributed to avoidance 
following a trauma-related MHC, it is harder to attribute assault and larceny to an MHC.  The 
Board also noted that you never raised any psychiatric or neurologic concerns, and/or mental 
health symptoms during the separation process, nor do you disclose any harassment or impact of 
such harassment.  Finally, the Board noted that in your initial petition to the Board, your 
explanation for drug use was due to a finger injury incurred while on active duty, whereas now 
you are arguing the misconduct was caused by harassment rather than self-medication due to 
pain.  As a result, the Board concluded that your misconduct was not due to mental health-related 
symptoms and instead found that your active duty misconduct was intentional and willful and 
demonstrated you were unfit for further service.  The Board also determined that the evidence of 
record did not demonstrate that you were not mentally responsible for your conduct or that you 
should otherwise not be held accountable for your actions.  The Board determined your conduct 
constituted a significant departure from that expected of a Sailor and continues to warrant an 
OTH characterization.   
 
The Board noted that there is no provision of federal law or in Navy/Marine Corps regulations 
that allows for a discharge to be automatically upgraded after a specified number of months or 
years.  Further, absent a material error or injustice, the Board declined to summarily upgrade a 
discharge solely for the purpose of facilitating veterans’ benefits, or enhancing educational or 
employment opportunities.  Therefore, even in light of the Wilkie Memo and reviewing the 
record holistically, the Board did not find evidence of an error or injustice that warrants granting 
you the relief you requested or granting relief as a matter of clemency or equity.  Accordingly, 






