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COUNSEL:  NONE



HEARING DESIRED: YES

_________________________________________________________________

APPLICANT REQUESTS THAT:

Her retired, now-deceased husband’s record be changed to show that he elected coverage for her under the Reserve Component Survivor Benefit Plan (RCSBP).

_________________________________________________________________

APPLICANT CONTENDS THAT:

The RCSBP counselor marked the box indicating their choice of coverage.  She does not believe her husband and herself were in agreement with the form as presented.  The counselor did not explain the different categories of benefits to her.  She would never have signed the form if she had known it was denying her retirement benefits.

In support of her appeal, the applicant has provided copies of their RCSBP election, her now deceased husband’s death certificate and his Notification of eligibility for Retired Pay at Age 60 letter.

Applicant’s complete submission, with attachments, is at Exhibit A.

_________________________________________________________________

STATEMENT OF FACTS:

The decedent was eligible for Reserve retired pay under the provision of Title 10, United States Code (U.S.C.), Section 12731.  He began receiving Reserve retired pay on 24 May 2004, his 60th birthday.  He was in retired pay status when he died on 27 July 2006.  He applied for Reserve retired pay at age 60 and was given an opportunity to make an election under the RCSBP.  He was sent the appropriate forms to apply for retired pay and SBP.  The member completed the DD Form 2656, Data for Payment of Retired Personnel, on 2 March 2004.  On the back of the DD Form 2656 he marked block 26g, “I elect not to participate in SBP.”  His spouse signed the form in block 30 acknowledging she concurred with the declination.

_________________________________________________________________

AIR FORCE EVALUATION:

HQ ARPC/DPP recommends denial.  DPP states by law, an election not to participate in SBP is irrevocable if not revoked before the retired pay effective date.  DPP cannot verify whether or not personnel at his unit properly counseled the member when he applied for Retired pay in 2004.  However, the pay packet that was sent to the member by the Air Reserve Personnel Center (ARPC) included complete instructions and information on RCSBP to include a point of contact and a number to call for assistance.  ARPC has no record of the member requesting assistance with his RCSBP election.  He declined SBP coverage for his spouse in 2004 when he applied for retired pay.  The form was properly signed and witnessed and it was clear to those signing the member was declining SBP.

DPP’s complete evaluation, with attachment, is at Exhibit B.

_________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

Applicant reiterates her contention her husband and she were not sent any forms regarding RCSBP.  They in fact traveled to Key Field Air National Guard Base (ANGB) where a technician filled out their form, made the selection , and had them sign the form only.  She was not clear that she was declining RCSBP.  Her husband spent over 30 years in the military and endured many hardships to make sure his family was taken care of after he was gone.
_________________________________________________________________

THE BOARD CONCLUDES THAT:

1.  The applicant has exhausted all remedies provided by existing law or regulations.

2.  The application was timely filed.

3.  Insufficient relevant evidence has been presented to demonstrate the existence of error or injustice.  We took notice of the applicant's complete submission in judging the merits of the case; however, we agree with the opinion and recommendation of the Air Force office of primary responsibility and adopt its rationale as the basis for our conclusion that the applicant has not been the victim of an error or injustice.  The election made by the applicant and the deceased service member is clear and unambiguous.  He declined SBP coverage and the applicant indicated her concurrence with the election by her signature.  Therefore, in the absence of evidence to the contrary, we find no compelling basis to recommend granting the relief sought in this application.

4.  The applicant's case is adequately documented and it has not been shown that a personal appearance with or without counsel will materially add to our understanding of the issue(s) involved.  Therefore, the request for a hearing is not favorably considered.

_________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

_________________________________________________________________

The following members of the Board considered AFBCMR Docket Number BC-2007-00012 in Executive Session on 7 June 2007, under the provisions of AFI 36-2603:


Panel Chair


Member


Member

The following documentary evidence was considered:

    Exhibit A.  DD Form 149, dated 23 Dec 06, w/atchs.

    Exhibit B.  Letter, ARPC/DPP, dated 26 Jan 07, w/atch.

    Exhibit C.  Letter, SAF/MRBR, dated 2 Feb 07.

                                                                      Panel Chair


