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IN THE MATTER OF: 			DOCKET NUMBER: BC-2016-01807 

   						COUNSEL:  

HEARING DESIRED:  NO


APPLICANT REQUESTS THAT:

His bad conduct discharge (BCD) be upgraded to a General discharge. 


APPLICANT CONTENDS THAT:

1.  He should be evaluated by contemporary standards concerning substance abuse set forth in DoDI 1010.04, Problematic Substance Use by DoD Personnel, and implemented in AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program, in light of his considerable charitable works, and personnel growth during post military service.  Under the contemporary policy, treatment rather than punishment is preferred.  Further, his punishment is inequitable given his single transgression.  

2.  He was not provided adequate notice to prepare his defense prior to his court-martial.  In addition, he was offered the opportunity to plead guilty and serve his sentence at the same base he served, allowing him to see his new born son.  Implied in the offer was that if he did not plead guilty, but was then found guilty, his  confinement would be at a distant facility which would render meeting his son for the first time extremely difficult or impossible. 

3.  He should be granted his request based on clemency.  He is employed as a cargo agent at San Diego International Airport, a position which required and extensive background screening process to include drug testing.  He is an active volunteer in his community, participating in the March of Dimes, American Heart and Lung Association, Arthritis and Breast Cancer Foundation walks.  He works with the City of San Diego on homeless outreach.  He is very active in his church and volunteers in hospitality and prison ministry.  The letters of support he submitted attest to his character. 

The applicant’s complete submission, with attachments, is at Exhibit A.


STATEMENT OF FACTS:

The applicant initially entered the Regular Air Force on 4 Oct 84.

In Jun 87, the applicant was selected for a random urinalysis, and his urine sample tested positive for cocaine.  

Under General Court-Martial Order No. 8. dated 8 Feb 88, the applicant plead guilty, and was found guilty, to wrongful use of cocaine between 27 Jan 87 and 29 Jun 87 in violation of Article 112a of the Uniform Code of Military Justice (UCMJ).  

Under General Court-Martial Order No 17, dated 8 Aug 88, the applicant was sentenced to a BCD, confinement for nine months, forfeiture of $350.00 per month for nine months, and reduction to the grade of airman basic. 

On 9 Aug 88, applicant was furnished a Bad Conduct Discharge, with a narrative reason for separation of “Conviction by Court Martial (Other Than Desertion).”

On 5 Jul 16, a request for post-service information was forwarded to the applicant for review and comment within 30 days.  As of this date, no response has been received by this office (Exhibit C).

The remaining relevant facts pertaining to this application are contained in the memoranda prepared by the Air Force offices of primary responsibility (OPRs), which are attached at Exhibits D and F.    


AIR FORCE EVALUATION:

AFLOA/JAJM recommends denial indicating there is no evidence of an error or an injustice concerning the applicant’s contention he was unable to have competent defense counsel assist him before and during his court-martial proceedings.  In accordance with 10 U.S.C. § 1552(f), the BCMR has no authority to overturn the court-martial conviction, but may, on the basis of clemency, adjust the sentence.

In 1987, the applicant pled guilty at a general court-martial to the wrongful use of cocaine in violation of Article 112a, UCMJ.  On 17 Dec 87, the applicant was sentenced to a BCD, confinement for 10 months, forfeiture of $350 pay per month for 10 months and a reduction in rank to E-1 (from E-4).  The Court-Martial Convening Authority, upon review of the case, upheld the BCD and reduction in rank to E-1 but also reduced the applicant’s sentence to only nine months confinement and forfeiture of $350 per month for nine months.  After appellate review, his conviction and BCD were executed, effective 9 Aug 88.  

The applicant contends he did not have an adequate opportunity to prepare his defense for his court-martial, claiming he was not notified until 12 Nov 87 he had failed a Jun 87 urinalysis and he was soon thereafter notified he was to be court-martialed.  He states he did not have enough time to find an attorney and he elected to plead guilty out of desperation as that option allowed him to be confined at the base confinement facility and remain near his newborn son.  By the time a military defense attorney was appointed to represent him, the applicant claims it was too late for the attorney to provide meaningful assistance.

Having reviewed the record of trial from the applicant’s court-martial, we find no evidence his conviction and sentence were unsupported in law or fact, nor was he denied an opportunity to prepare a defense or receive meaningful assistance from a defense counsel.  Charges were preferred on the applicant on 5 Oct 87 for two specifications of cocaine use and one specification of distributing marijuana.  An Article 32, UCMJ, investigation into those charges was conducted in early Nov 87, during which testimonial and documentary evidence was presented regarding the allegations.  The applicant was represented by a defense counsel at that proceeding.  Following the Article 32, UCMJ, investigation, the two cocaine specifications were merged into one and were, along with the marijuana specification, referred to a general court-martial on 8 Dec 87.  The military judge then advised the applicant about the meaning and effect of his guilty plea, and the applicant stated he was entering into his guilty plea freely and voluntarily.  As part of that discussion, the applicant indicated he had sufficient time to discuss his case and his plea with his defense counsel and he was satisfied with his counsel’s advice.  

There is no evidence the applicant was not afforded all of his procedural due process rights at trial, including his right to defense counsel.  Furthermore, the applicant was represented by appellate defense counsel during his appeal.  The Air Force Court of Military Review affirmed the findings and sentence in his case on 30 Mar 88, and the applicant elected not to appeal to the Court of Military Appeals.

We recommend the Board deny the applicant’s requested relief to the extent it contends he was unable to have competent defense counsel assist him before and during his court-martial proceedings.  There is no evidence or allegation of error or injustice that tends to undermine the sentence adjudged at his court-martial or the sentence subsequently approved by the convening authority.

A complete copy of the AFLOA/JAJM evaluation, with attachment, is at Exhibit D.


APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

A copy of the Air Force evaluation was forwarded to the applicant on 14 Feb 17 for review and comment within 30 days (Exhibit E).  As of this date, no response has been received by this office.


ADDITIONAL AIR FORCE EVALUATION:

AFMOA/SGHW recommends denial of the applicant’s request concerning application of current regulatory guidance to his case, indicating there is no evidence of an error or injustice.  While, both DoDI 1010.04 and AFI 44-121 do provide limited protections for military member's that self-identify as needing treatment, the current guidance does not allow for a member to "self-identify" once they have been selected for urinalysis or are under investigation for illicit drug use.  Therefore, even under the current policies and guidance, a member in identical circumstances would still face the potential of charges.  Any treatment provided would in no way preclude or take the place of legal action - treatment is separate from punitive lines of effort.  

We recommend no change in the records be made as applying the current standards would result in a similar outcome.

A complete copy of the AFMOA/SGHW evaluation is at Exhibit F.


APPLICANT'S REVIEW OF ADDITIONAL AIR FORCE EVALUATION:

A copy of the Air Force evaluation was forwarded to the applicant on 6 Jun 17 for review and comment within 30 days (Exhibit G).  As of this date, no response has been received by this office.


THE BOARD CONCLUDES THAT:

1.  The applicant has exhausted all remedies provided by existing law or regulations.

2.  The application was timely filed.

3.  Insufficient relevant evidence has been presented to demonstrate the existence of an error or injustice.  We took notice of the applicant's complete submission in judging the merits of the case; however, we find no evidence of an error or injustice that occurred in the discharge processing.  Based on the available evidence of record, it appears the discharge was consistent with the substantive requirements of the discharge regulation and within the commander's discretionary authority.  The applicant has provided no evidence which would lead us to believe the characterization of the service was contrary to the provisions of the governing regulation, unduly harsh, or disproportionate to the offenses committed.  In the interest of justice, we considered upgrading the discharge based on clemency; however, the documentation the applicant submitted concerning his post-service activities was insufficient for the Board to determine his accomplishments since leaving the service are sufficiently meritorious to overcome the misconduct for which he was discharged.  Therefore, in the absence of evidence to the contrary, we find no basis to recommend granting the requested relief.


THE BOARD DETERMINES THAT:

The applicant be notified the evidence presented did not demonstrate the existence of material error or injustice; the application was denied without a personal appearance; and the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.


The following members of the Board considered AFBCMR Docket Number BC-2016-01807 in Executive Session on 25 Jul 17 under the provisions of AFI 36-2603:

	Panel Chair
	Member
	Member

The following documentary was considered:

	Exhibit A.  DD Form 149, dated 22 Apr 15, w/atchs.
Exhibit B.  Applicant's Master Personnel Records.
	Exhibit C.  Letter, AFBCMR Clemency Letter, dated 5 Jul 16, w/atch.
	Exhibit D.  Memorandum, AFLOA/JAJM, dated 17 Oct 16, w/atch.
	Exhibit E.  Letter, SAF/MRBR, dated 14 Feb 17.
	Exhibit F.  Memorandum, AFMOA/SGHW, dated 27 Jan 17, w/atchs.
	Exhibit G.  Letter, SAF/MRBR, dated 6 Jun 17.

Pursuant to paragraph 1 of AFI 36-2603 (Title 32 Code of Federal Regulations, Part 865.1), it is certified that a quorum was present at the Board's review and deliberations, and the foregoing is a true and complete record of the Board's proceedings in the above entitled matter.





