
ADDENDUM TO RECORD OF PROCEEDINGS

IN THE MATTER OF: DOCKET NUMBER:  BC-2018-03743
 
XXXXXXXXXXX COUNSEL:  XXXXXXXXXXX
 
 HEARING REQUESTED:  YES

APPLICANT�S REQUEST
 
The Board reconsider her request to correct her official military personnel records to reflect:
 

1. Removal of a Letter of Reprimand (LOR), dated 15 May 15.
2. Removal of a referral Officer Performance Report (OPR), dated 14 Dec 15.
3. Reinstatement of the Calendar Year 2013 (CY13) Brigadier General (Brig Gen) Line of

the Air Force-Judge Advocate (LAF-JA) Selection Board�s promotion recommendation.
4. In the alternative to No. 3 above, reconstitution of her records and the convening of

special selection boards for the 2014, 2015, and 2016 Brig Gen LAF-JA Selection
Boards, the boards at which she would have been considered, but for her pending
promotion that was allowed to expire.

5. Upon promotion selection, re-initiation of recommendations and actions necessary to
forward promotion recommendation through the Department of Defense (DoD), and the
President, to the Senate for its advice and consent prior to the expiration of the statutory
window for Senate confirmation.

6. Backdating her promotion to Brig Gen to its original effective date.
7. Retirement in the grade of Brig Gen, effective 1 Jan 17.
8. Secretarial referral of Inspector General (IG) report (XXXXX) back to The Inspector

General (TIG) with a request for reconsideration of its findings in light of new evidence;
IG report errors; The Judge Advocate General�s (TJAG) contradictory findings as to
professional responsibility; and because the IG investigator was unqualified to make such
a determination.

9. Removal of the grade determination proceedings conducted prior to the applicant�s
retirement.

10. Any and all other actions necessary and proper to accomplish the above.
 
RESUME OF THE CASE
 
The applicant is a retired Air Force colonel (O-6). 
 
On 29 May 20, the Board considered and denied her request to retroactively approve her request
for: 1) Removal of a LOR, dated 15 May 15; 2) Removal of a referral OPR, dated 14 Dec 15; 3)
Reinstatement of the CY13 Brig Gen LAF-JA Selection Board�s promotion recommendation; 4)
In the alternative to No. 3 above, reconstitution of her records and the convening of special
selection boards for the 2014, 2015, and 2016 Brig Gen LAF-JA Selection Boards, the boards at
which she would have been considered, but for her pending promotion that was allowed to
expire; 5) Upon promotion selection, re-initiation of recommendations and actions necessary to
forward promotion recommendation through the DoD, and the President, to the Senate for its



advice and consent prior to the expiration of the statutory window for Senate confirmation; 6)
Backdating her promotion to Brig Gen to its original effective date; 7) Retirement in the grade of
Brig Gen, effective 1 Jan 17; 8) Secretarial referral of IG report (XXXXX) back to TIG with a
request for reconsideration of its findings in light of new evidence; IG report errors; TJAG�s
contradictory findings as to professional responsibility; and because the IG investigator was
unqualified to make such a determination; 9) Removal of the grade determination proceedings
conducted prior to the applicant�s retirement; and 10) Any and all other actions necessary and
proper to accomplish the above, finding the applicant had provided insufficient evidence of an
error or injustice to justify relief.
 
The Board found the applicant�s performance as a military officer to be subject to the same
process under the IG�s investigation as any other senior leader, and in this specific instance, she
failed to institute adequate measures in her supervision of her subordinates to prevent conveying
critically inaccurate information and recommendations.  Additionally, at no time did the IG
investigation seek to usurp AF/JA authority to remove, or otherwise impact, the applicant�s
professional certification and/or licensure.  To the contrary, the usage of the Air Force Rules of
Professional Conduct (AFRPC) was to establish the expected performance of a supervising
officer over a subordinate within the applicant�s profession.  Finally, the LOR and referral OPR
resulting from the IG Report of Investigation (ROI) were legally sufficient.  All subsequent
actions, based upon these documents, were appropriate, and in compliance with guidance in
effect at that time. 
 
For an accounting of the applicant�s original request and the rationale of the earlier decision, see
the AFBCMR Letter and Record of Proceedings at Exhibit J. 
 
On 10 Aug 22, the applicant requested reconsideration of her request for: 1) Removal of a LOR,
dated 15 May 15; 2) Removal of a referral OPR, dated 14 Dec 15; 3) Reinstatement of the CY13
Brig Gen LAF-JA Selection Board�s promotion recommendation; 4) In the alternative to No. 3
above, reconstitution of her records and the convening of special selection boards for the 2014,
2015, and 2016 Brig Gen LAF-JA Selection Boards, the boards at which she would have been
considered, but for her pending promotion that was allowed to expire; 5) Upon promotion
selection, re-initiation of recommendations and actions necessary to forward promotion
recommendation through the DoD, and the President, to the Senate for its advice and consent
prior to the expiration of the statutory window for Senate confirmation; 6) Backdating her
promotion to Brig Gen to its original effective date; 7) Retirement in the grade of Brig Gen,
effective 1 Jan 17; 8) Secretarial referral of IG report (XXXXX) back to TIG with a request for
reconsideration of its findings in light of new evidence; IG report errors; TJAG�s contradictory
findings as to professional responsibility; and because the IG investigator was unqualified to
make such a determination; 9) Removal of the grade determination proceedings conducted prior
to the applicant�s retirement; and 10) Any and all other actions necessary and proper to
accomplish the above, finding the applicant had provided insufficient evidence of an error or
injustice to justify relief.
 
In support of the applicant�s reconsideration request, counsel submitted the following new
evidence: (1) A 29-30 Oct 13 email exchange between AF/JAA and TJAG; (2) Retired TJAG
declaration, dated 29 Jul 22; and (3) Former Deputy Judge Advocate General (DJAG)
declaration, dated 15 Jul 22. 
 
Counsel, on behalf of the applicant contended on 19 Nov 20, the Department of the Air Force
released emails (between AF/JAA and TJAG, 29-30 Oct 13) referenced by SAF/IGS and
AF/JAA in earlier advisories in response to a Freedom of Information Act (FOIA) request.  The
emails were released 716 days after her 5 Dec 18 application to the Air Force Board for
Correction of Military Records (AFBCMR) and 159 days after the AFBCMR�s 15 Jun 20 Record
of Proceedings.  On 31 Jan 20, counsel requested the AFBCMR provide emails and legal reviews



referenced in the advisories, but that request was denied on 26 Mar 20.  Due to the importance of
these materials, counsel made a FOIA request which released the emails but not the legal
reviews.
 
Contrary to the SAF/IGS and AF/JAA advisories, upon which the AFBCMR relied in denying
the application, the AF/JAA-TJAG emails and declarations provided as new evidence establish
that TJAG did not concur with SAF/IGS�s use of the AFRPC as the standard for investigating the
applicant for alleged AFRPC violations.  In fact, TJAG would never have approved SAF/IGS
using the AFRPC.  The applicant previously asserted what the TJAG�s declaration now affirms,
the AFRPC are standards only applicable to judge advocates acting in their professionalࡕ�
capacities as lawyers.  They are not standards that apply to line officers or judge advocates not
acting as lawyers.  In addition, SAF/IGS investigators are not lawyers and lack the qualifications,
training, and experience necessary to properly apply the AFRPC.�  The former DJAG�s
declaration establishes his knowledge was consistent with TJAG.  Had he known of the IG�s
intent to use the AFRPC as a standard for review of the applicant�s professional conduct, he too
would have objected.
 
Based on what was known on 5 Dec 18, when counsel submitted the application, the applicant
asserted that TJAG failed to fulfill his statutory responsibility to supervise judge advocate
professional conduct.  That assertion was, and remains, valid.  TJAG failed because he was not
advised correctly and adequately about the IG investigation�s nature.  The AF/JAA-TJAG emails
as well as the TJAG and DJAG declarations establish that AF/JAA failed to correctly and
adequately advise TJAG and failed to adhere to the required professional responsibility (PR)
complaint process set out in TJAG Policy Memorandum, TJAGC Standards-5 (TJS-5),
Professional Responsibility Program, 17 Aug 05.  The erroneous IG findings (erroneous because
they are meaningless based on the 2016 determination that there was no PR violation), were the
sole impetus for the totality of adverse consequences the applicant suffered.
 
The SAF/IGS and AF/JAA advisories� authors relied on the AF/JAA-TJAG emails to support
their adverse recommendations; however, by failing to verify TJAG�s understanding and intent,
they misrepresented the emails� meaning and significance to the AFBCMR.  They made
assumptions and assertions that were neither accurate nor true.  The AFBCMR, unaware of the
advisories� inaccuracies, accepted the assumptions and assertions as true and relied on them in
denying the application.
 
Based on the new evidence, the applicant has revised the assigned errors.  AF/JAA erred by
failing to advise TJAG of the PR aspects of the Article 138 complaint against the AETC/JA
office and failed to send those complaints to TJAG for processing as required by the TJS-5
Program.  The complaints were sent to SAF/IG instead, ultimately resulting in an unqualified
SAF/IGS Investigating Officer (IO) investigating the applicant�s professional conduct using the
AFRPC as the standard.  The IO not only misapplied the AFRPC, he also invaded the
prerogatives reserved to the TJAG.
 
The AF/JAA erred when he caused TJAG to believe SAF/IG would be investigating the
applicant for criminal violations and criminal standards would be used to assess her conduct.
 
The SAF/IGS and AF/JAA advisories� authors erred when they advised the AFBCMR that
TJAG either approved of, concurred with, or deferred to SAF/IGS�s investigation of the
applicant�s professional conduct.  They knowingly or negligently misrepresented TJAG�s intent
and the AF/JAA-TJAG emails� correct meaning to the AFBCMR.  They also deceptively kept
these emails from the AFBCMR, preventing the Board from drawing its own conclusions about
their meaning.



The AFBCMR unknowingly relied on and adopted the inaccurate SAF/IGS and AF/JAA
advisories in denying the application.  Additionally, it appears the AFBCMR considered legal
reviews not provided to the applicant or made part of the record.  Finally, the AFBCMR�s
rationale for denying the application is flawed with inaccurate statements and analysis and fails
to address the application�s meaningful arguments.
 
The Article 138 Request for Redress complained about the JAG corps and AETC/JA conduct but
made no specific complaint against the applicant; however, this complaint became the basis for
investigating her professional conduct.  The complaints about the JAG corps and AETC/JA were
not in the nature of wrongs committed by the commanding officer and did not fall within the
parameters of Article 138.  AF/JAA should have separated the PR complaints from the Article
138 request and handled them pursuant to the TJS-5 program.  This error precipitated the
injustices suffered by the applicant.  Neither the AETC Staff Judge Advocate, AETC Deputy
Staff Judge Advocate, nor the legal advisor to SAF/IGS mentioned the Article 138 PR aspects
should be brought to the TJAG�s attention.  When SAF/GC reviewed the ROI, it too had an
obligation to apply the TJS-5 program process.  Had the SAF/GC understood the PR process and
how the AFRPC are applied, it too would not have allowed its use as the standard for
investigating the applicant�s professional conduct.  Upon learning of the IG�s intent to use the
AFRPC, the applicant�s military counsel made a timely objection to SAF/IGS.  There is no
evidence counsel�s objection was referred to TJAG.  Without a substantiated allegation, the Vice
Chief of Staff of the Air Force (VCSAF) had no reason to reprimand the applicant.  Based on the
same facts and employing the same standard, three years later, in 2016, then-TJAG determined
the applicant did not violate the AFRPC.
 
In their advisories, SAF/IGS and AF/JAA disclosed the existence of new relevant evidence, the
AF/JAA-TJAGS emails.  They referred and relied upon the emails without quoting or attaching
them as exhibits.  Their inaccurate representations would have been exposed.  The applicant had
no information regarding TJAG�s rationale for permitting SAF/IGS to investigate her
professional conduct and could only presume administrative regularity.  The advisories were the
first to mention the AF/JAA-TJAG emails and to assert TJAG concurred with SAF/IGS�s use of
the AFRPC as the standard.  The sum total of TJAG�s comments were, �Thanks, [AF/JAA].� 
Yet the advisories assert this constituted his approval, concurrence, and/or deferral to SAF/IGS�s
investigation and use of the AFRPC.  AF/JAA did not ask TJAG for approval of any specific
course of action and concluded by advising TJAG that SAF/IGS would conduct a complaint
analysis and the final course would depend upon the results.  There is no evidence TJAG was
made aware of the final, proposed course of action.
 
Additionally, the AF/JAA-TJAG email was fraught with misstatements and errors. 
Compounding these errors, AF/JAA advised TJAG the allegations related to the Military
Training Instructor Commander Directed Investigation.  They did not. They related to personnel
actions following the Accountability Review.  It is incredulous that AF/JAA would confuse the
two.  The source of his confusion is unknown, but certainly did not help TJAG�s understanding
or situational awareness.  The advisories contained the assertion that not only did AF/JAA
inform TJAG via email, he also discussed the matter with him, but provided no evidence of what
was discussed, no date, names of participants, and no summary of that discussion.  TJAG�s
declaration makes it clear he had a discussion with AF/JAA, but it was woefully inadequate,
devoid of relevant facts and misleading.
 
Counsel objected to the SAF/IGS and AF/JAA advisories specifically because of their lack of
supporting evidence.  When counsel submitted comments, they had not seen the AF/JAA-TJAG
emails.  It is now clear these emails do not present evidence of concurrence by TJAG.  In
addition, the authors attempted to bolster their advisories by referencing legal reviews not in
evidence or part of the record and the AFBCMR relied on the referenced legal reviews.  While
Air Force Instruction (AFI) 36-2603, Air Force Board for Correction of Military Records



(AFBCMR), paragraph 4.3., provides for withholding privileged information from an applicant,
communications upon which the AFBCMR relies must be included in the record to show a true
and complete history of the proceedings.  The legal reviews are not in the record, nor were they
attached.  If the AFBCMR did not rely on the legal reviews, it should affirmatively state it gave
them no weight; otherwise, acknowledge it did consider the legal reviews and attach them to the
record so reviewing courts can weigh their evidentiary value. 
 
There is evidence between 11 Oct 19 and 9 Jan 20 that SAF/GC wrote an advisory; however, the
record does not indicate whether the AFBCMR received or considered it.  While the evidence
indicates it was sent through [then] TJAG�s office, it is unknown which directorate acted on it,
whether the then-TJAG approved or modified it, or what became of it.  This further illustrates the
need to attach evidence to the record, even if privileged. 
 
Further, the SAF/IGS and AF/JAA advisories failed to consider or address the applicant�s
meaningful arguments.  The applicant asserted the IO exceeded his appointment in conducting
the PR review and introduced error by creating a fiction that a standard, applicable to judge
advocates, acting as judge advocates, could be applied to officers, not acting as judge advocates. 
Neither advisory addresses this issue, and is what troubles DJAG, as stated in his declaration. 
Similarly, if the IG did not conduct a PR review, it was necessary to address the AETC/CC�s role
in the Accountability Review.  If as AETC/CC acknowledged, the applicant performed to his set
standard, how can she be faulted.  Perhaps worse, the AFBCMR found the applicant was
subjected to the same process as other senior leaders would be if there was a concern they failed
to live up to their obligations as an officer.  The applicant was not subjected to the same process. 
If that were true, SAF/IGS would not have used the AFRPC as its standard.  The Uniform Code
of Military Justice (UCMJ) would have been the standard and the charge, most likely, would
have been dereliction of duty, a violation of Article 92. 
 
The SAF/IGS and AF/JAA advisories both contain red herring distractions. The issue is not the
IG�s authority to investigate.  The authority to investigate is distinct from the use of a
professional standard to assess the evidence once gathered.  It is the standard the IG used that is
and has been the real issue.  What the IG cannot do is make findings based on the application of
standards reserved to TJAG.  If there were probable cause, the IG�s evidence should have been
referred to TJAG for his PR determination.  The advisories stated the AFRPC was used to
establish expected performance of a supervising officer over subordinate officers.  That premise
is fallacious as the AFRPC only applies to supervising attorneys when acting as attorneys and
supervised subordinate attorneys who are acting as attorneys.  The standard to establish the
expected performance of a supervising officer over a subordinate officer is the UCMJ.
 
The AFBCMR speculated the successive TJAG supported the SAF/IGS and AF/JAA advisories
because he later addressed the applicant�s performance as a lawyer and her professional
certification in a PR review.  The error in that logic is the successive TJAG had no option but to
conduct a PR review after the IG referred the ROI to him.  He could not accept the IG�s finding
of an AFRPC violation.  That he directed a PR review cannot be spun to indicate his approval of
the advisories� rationale.
 
In conclusion, it is clear TJAG failed to stop the SAF/IGS investigation, as conducted, to include
making findings based on the AFRPC.  AF/JAA did not properly advise him, and TJAG did not,
and would never have approved IG�s use of the AFRPC as the standard for an IG investigation. 
The advisories erred in misadvising the AFBCMR that TJAG concurred with the SAF/IGS
investigation.  The AFBCMR rationale in denying the application adopted the inaccurate and
incomplete SAF/IGS and AF/JAA advisories, and did not address, or adequately address the
application�s meaningful arguments.  The AFBCMR�s explanation of how the successive
TJAG�s PR review constituted concurrence with IG findings and discussion of how the applicant
was treated like any other officer are based on faulty logic.  Finally, the weight given the



advisories� references to unattached legal reviews remains unresolved, and without reference,
leaves the record incomplete and in violation of the AFBCMR�s own AFI.  Based on the new
relevant evidence establishing her claim and a series of errors and injustices, the applicant asks
that her reconsideration request be granted, and the requested corrections be made.
 
The applicant�s complete submission is at Exhibit K.
  
AIR FORCE EVALUATION
 
SAF/IGS found the applicant presented no new and compelling evidence that would warrant
modification of the previously substantiated conclusion in ROI XXXXX.  Furthermore, this
review confirms the 2019 SAF/IGS advisory opinion which states, �case XXXXX and the
subsequent reviews found the IGS ROI�s substantiated allegations [are] supported by a
preponderance of the evidence and legally sufficient.�  As such, there is no evidence to support
the applicant�s assertion that SAF/IGS lacked the authority to conduct the investigation and no
factual, legal, or policy reason that requires the AFBCMR to invalidate the substantiated
allegations.
 
SAF/IGS carefully reviewed the entire 2022 application, as well as the original 2018 application,
and the Oct 14 ROI (XXXXX).  The applicant�s contention remains that SAF/IGS did not have
the authority to investigate her case because only the TJAG can investigate professional
responsibility complaints against judge advocates.  Via counsel, she makes two arguments: 1)
she asserts the 29-30 Oct 13 email exchange between AF/JAA and TJAG is evidence of a
deficiency in the SAF/IGS advisory, dated 7 Nov 19; and 2) she argues the declarations of TJAG
and DJAG establish that SAF/IGS�s use of TJS-2, Air Force Rules of Professional Conduct
(AFRPC), as the standard in the Oct 14 ROI was improper.  For the reasons stated below, these
arguments lack merit.
 
SAF/IGS adopts its 7 Nov 19 advisory in its entirety and supplements as follows:
 
Regarding the 29-30 Oct 13 email between AF/JAA and TJAG, the applicant attempts to create a
fictional deficiency in the 7 Nov 19 advisory by claiming it asserted TJAG concurred with
SAF/IGS conducting the investigation and using the AFRPC as the standard.  This is a
mischaracterization of the previous advisory as at no point did it claim TJAG concurred with the
used of the AFRPC.  The previous advisory is consistent with the email presented as new
evidence by the applicant.  As evidence by the AF/JAA-TJAF email, AF/JAA informed TJAG
that SAF/IGS would take a case regarding advice and involvement of the AETC/JA, and he also
explained complaint analysis must take place before an investigation starts and formal
allegations are levied.  This new evidence also confirms TJAG and AETC/CC were aware
SAF/IGS would conduct a complaint analysis to determine if specific allegations should be
investigated.
 
The TJAG and DJAG declarations [provided as new evidence] are irrelevant for two reasons: 
first, the [then] TJAG was not contacted or otherwise made aware of the SAF/IGS�s final,
proposed course of action because he was retired.  Both TJAG and DJAG retired on 1 Apr 14. 
As stated in the ROI, TIG initiated the formal investigation on 19 May 14, informing SAF/OS
and AF/CC, and cc�d AF/JA, in a memo that outlined the framed allegations against the
applicant.  At that time, the successive TJAG was in place.  The applicant further contends
SAF/IGS should have made [then] TJAG aware of her military counsel�s 26 Aug 14 objection to
TIG�s intention to investigate her professional conduct, which also occurred after his retirement. 
In summary, the formal allegations and standards contained within were provided to AF/JA on
19 May 14, under the leadership of the successive TJAG, and there is no evidence he raised any
concerns about SAF/IGS�s use of AFRPC.  Additionally, multiple legal reviews since 2014 have
sustained that the standards SAF/IGS used in the applicant�s case were appropriate.



Second, and more importantly, AF/JA does not have the authority to approve or disapprove
SAF/IGS allegations.  Although AF/JA may be consulted or provide input, the sole approving
authority for SAF/IGS investigations is TIG.  Even if AF/JA had raised objections regarding use
of the AFRPC, SAF/IG would not have been bound by those objections.  SAF/IGS advisory,
dated 7 Nov 19, accurately states AFI 51-110, Professional Responsibility Program,
contemplates authorities outside the JAG corps investigating judge advocates for misconduct and
that TJAG is not the only authority who can take appropriate disciplinary or administrative
action against judge advocates. 
 
Finally, the applicant also contends she was not subjected to the same process as any other senior
leader because the UCMJ would have been the standard and charge.  Similarly, DJAG asserts IG
had the authority to conduct investigations into the conduct of any officer using standards
defined by the UCMJ and AFIs applicable to all officers.  Both assertions are incorrect as per
AFI 90-301, Inspector General Complaints Resolution, dated 23 Aug 11, allegations are
postulated assertions in violation of a standard, which includes �law, policy, regulation,
instruction, or procedure.�  It does not prohibit the IG from investigating a member�s duties as an
officer using their functional standard while leaving the professional licensure review and
determination to a separate process, nor is it a deviation from the norm.
 
The complete advisory opinion is at Exhibit M.
 
DAF/JA recommends dismissal of the present application for reconsideration.  DAF/JA adopts
the original AF/JAA legal advisory to the AFBCMR and concludes that the present application is
merely a restatement of the original application.  Despite new arguments, those arguments are
merely disagreements with previous advisories to the AFBCMR and disagreements with the
AFBCMR�s determination.  They are not new evidence of error or injustice.
 
If the Board elects to review the new arguments and consider the three new documentary
submissions as new evidence, DAF/JA concludes, after careful consideration, that both the
arguments and documents fail to provide sufficient evidence of error or injustice.
 
The applicant contends the 29-30 Oct 13 emails between AF/JAA and TJAG were erroneously
relied upon by the original SAG/IGS and AF/JAA advisories to the AFBCMR.  The contention is
that the advisories believed the TJAG�s language of �Thanks, [AF/JAA]� was what gave his
approval/concurrence/deferral to the SAG/IGS investigation and use of the AFRPC as the
investigative standard.  The applicant argues the contrary, that this one word �thanks� did not
intend this meaning and was a misinterpretation that rose to the level of error, and since the
AFBCMR relied on the advisories, the Board�s denial was erroneous as a consequence.
 
DAF/JA finds the underlying premise to be incorrect.  The plain reading of the advisories shows
they did not rely on the word �thanks� to mean approval/concurrence/deferral to use the AFRPC. 
In fact, the 29-30 Oct 13 email exchange does not even mention AFRPC.  Nor does the AF/JAA
advisory mention AFRPC in the context of the 29-30 Oct 13 emails.  Hence, the contention about
AFRPC is wrong on its face, and whether the advisories did rely on the thank-you as regards the
AFRPC, and that would render the AFBCMR decision erroneous, need not be addressed.
 
As for the contention about whether the advisories relied on the �thanks� to mean TJAG
approved/concurred/deferred to SAF/IGS taking the lead on the investigation, DAF/JA finds that
was not erroneous.  AF/JAA wrote that, �SAF/IGS will take the lead,� among other things, to
which TJAG responded, �Thanks, [AF/JAA].�  TJAG did not protest the role of SAF/IGS in his
email, nor is there any evidence in the record to show he protested.  On the contrary, the totality
of the record shows the Air Force JAG corps recused themselves from the investigation of an
upper-echelon member of its own community for good reason, as noted in the original AF/JAA



advisory.  Hence, if the advisories did rely on the thank-you to form their opinion that TJAG
consented to SAF/IGS taking the lead, it was a reasonable reading in the context of the total
conversation and the totality of the facts surrounding the investigation and therefore, not
erroneous.
 
Although DAF/JA finds no error in the SAF/IGS and AF/JAA advisories regarding either the
contention about the AFRPC or about SAF/IGS conducting the investigation, for the sake of
argument, they address the applicant�s contention that the supposedly erroneous reliance by the
advisories rendered the AFBCMR�s denial erroneous.  Federal courts have construed that once
an Applicant seeks relief from the AFBCMR, the Board�s determination is binding unless the
decision was �arbitrary, capricious, unsupported by substantial evidence, or contrary to
applicable statues and regulations.� Roth v. United States, 378 F.3d 1371, 1381 (Fed. Cir. 2004);
Koretsky v. United States, 57 Fed. Cl. 154, 158 (2003). Furthermore, the AFBCMR�s decision is
only considered arbitrary and capricious �if the board fails to consider an important aspect of the
problem, offers an explanation for its decision that runs counter to the evidence before the board,
or is so implausible that it could not be ascribed to a difference in view or the product of agency
expertise.� Van Cleave v. United States, 70 Fed Cl. 674, 679 (2006). Finally, the AFBCMR�s
determination is given deference so that �when reviewing the decisions of the [AFBCMR] under
the arbitrary and capricious standard, the scope of review is extremely narrow.� Champagne v.
United States, 35 Fed. Cl. 198, 208 (1996).  We apply this legal standard to the present case and
conclude that the AFBCMR�s denial was supported by the evidence before the Board, and that
the Board�s denial could properly be ascribed to well-reasoned and thorough consideration.
 
The former TJAG declaration, dated 29 Jul 22, provides no new evidentiary value.  Instead of
being dispositive evidence, this declaration is partly a legal argument, albeit incorrect, about the
limits of the SAG/IGS authority vis-a-via his own authority.  The original AF/JAA advisory
analyzed this issue and concluded TJAG does not have the authority to dictate a SAF/IGS
investigation, and DAF/JA agrees.  Furthermore, his statement regarding not being contacted
about SAF/IGS�s final course of action, and what he would have done, are irrelevant to this
inquiry since he retired prior to TIG initiating the formal investigation.  The new TJAG was
informed about the investigation, including the allegations and standards of review.  Even had
that not been the case, the analysis remains AF/JA does not have the authority to limit a
SAF/IGS action.
 
The analysis of the TJAG declaration similarly applies to the DJAG declaration.  He was retired,
AF/JA was notified, and AF/JA had no authority to dictate SAF/IG�s investigation anyway.
 
With regard to the remaining applicant contentions, to the extent that they are merely
restatements of the arguments already presented in the original application, DAF/JA adopts the
original advisory opinion submitted by AF/JAA to the AFBCMR.  SAF/IGS conducted a
thorough, careful, and procedurally correct investigation of the allegations against the applicant. 
The applicant�s analysis of the investigation and the use of AFRPC is incorrect, while the
AF/JAA advisory to the Board, and multiple levels of legal review of the investigation, have
already analyzed them correctly.
 
DAF/JA finds no evidence that the original SAF/IGS and AF/JAA advisories were erroneous or
unjust and finds no evidence that the AFBCMR�s original determination was erroneous, unjust,
arbitrary, or capricious.
 
The complete advisory opinion is at Exhibit N.



APPLICANT�S REVIEW OF AIR FORCE EVALUATION
 
The Board sent copies of the advisory opinions to the applicant on 29 Mar 23 for comment
(Exhibit O), and the applicant replied on 12 Aug 23.  In his response, counsel reiterated
contentions from the initial application to the AFBCMR as well as arguments presented in the
reconsideration request, summarized below, with emphasis on rebuttal argument relevant to the
recent advisories provided for review and comment.  Counsel contended the AFBCMR adopted
facts and rationale from earlier SAF/IGS and AF/JAA advisories and evidence of record now
rebuts the representations made in those advisories.  Additionally, the emails on which those
advisories were based, were not provided to the AFBCMR, the applicant, or her counsel.  If the
emails had been provided, it would have been apparent to the AFBCMR that the facts were
misrepresented.  Further, the applicant and her counsel would have been able to rebut the
material misrepresentations.  Counsel brought this critical evidentiary deficiency to the
AFBCMR�s attention on 31 Jan 20 and requested the AFBCMR provide the emails.  On 26 Mar
20, the AFBCMR denied the request; however, without ever seeing the emails, the AFBCMR
adopted the IG and JA�s misrepresentations about the emails� content.  It was not until later,
pursuant to a FOIA request and contact with the email author that these erroneous
representations became apparent.  The two glaring misrepresentations were that after discussion
with AF/JAA, TJAG concurred with the IG investigation and that he waived his authority.
 
The two current advisories fail to justify the IG�s disregard of AFI 51-110 that reserves
resolution of matters of judge advocate professional responsibility and ethics exclusively to
TJAG and establishes the correct process for resolving such complaints against senior judge
advocates.  Additionally, the question of how an IG investigating officer, who is neither a lawyer
nor a judge advocate, is qualified to apply the AFRPC is never answered.  Instead, the current
advisories continue to avoid addressing the application of AFI 51-110 and continue to provide
the AFBCMR with misleading advice.
 
The earlier AF/JAA and SAF/IGS advisories asserted that TJAG concurred and/or waived AFI
51-110�s specific provisions allowing them to avoid explaining to the AFBCMR why the IG did
not follow the explicit directive language for processing allegations against senior attorneys, and
led the AFBCMR to believe TJAG exercised his prerogatives, pursuant to AFI 51-110, and
allowed IG to investigate the applicant�s professional conduct.  [D]AF/JA and SAF/IGS now
assert the emails and the TJAG�s declaration are irrelevant, claiming AFI 90-301 allows the IG
to investigate everything and everybody and TJAG has no authority to oversee how IG frames
allegations.  The earlier AF/JAA and SAF/IGS advisories introduced the 29-30 Oct 13 emails
using them to avoid addressing AFI 51-110.  Now that the mischaracterization of the emails is
apparent, the IG argues it misrepresentations are irrelevant.  The IG cannot have it both ways.
 
While TJAG may have no inherent authority to approve how IG frames allegations, the Secretary
of the Air Force (SecAF) does.  By issuing AFI 51-110, the SecAF specifically reserved PR
determinations and questions of legal ethics solely to TJAG and established a process for doing
so.  The records correction process should be fair and based on the complete evidence of record. 
However, the advisories, both earlier and current, have not only badly mischaracterized evidence
but also failed to introduce critical evidence (the emails) to the AFBCMR.  Worse, none of the
advisories adequately address why AFI 51-110 was not followed.
 
The SAF/IGS advisory states the applicant�s main contention remains that the SAF/IGS did not
have the authority to investigate her as only TJAG can investigate professional responsibility
complaints against judge advocates; however, the applicant never made such a contention.  In her
application, she contended the IG investigated and reached findings as to her professional
conduct, but the facts and analysis were inaccurate, and the IG was not qualified to make
findings regarding her professional conduct in the first place.  In her reconsideration, the
applicant made her position even clearer, stating she had long acknowledged the IG can



investigate the facts and circumstances surrounding almost any allegation.  What they cannot do
is make findings based on the application of standards reserved to TJAG.  The current IG
advisory ignores the issue of the IO�s lack of qualifications to apply the AFRPC.  Being judged
by a person who lacks qualifications to do so is clearly an injustice, if not plain error.
 
Regarding the 29-30 Oct 13 emails, the SAF/IGS advisory states the applicant attempted to
create a fictional deficiency in their previous advisory asserting TJAG concurred with SAF/IGS
conducting the investigation using the AFRPC as the standard, and it was a mischaracterization
of the previous advisory.  SAF/IGS attempts to justify the earlier misguided advisory by
claiming the reconsideration request creates a fictional deficiency.  Although the SAF/IGS did
not specifically mention the AFRPC, he unambiguously advised the AFBCMR that TJAG
concurred in the IG investigation.  The important points are there was no discussion and the
TJAG did not concur with anything at the time the emails were exchanged.  Any decisions
requiring TJAG concurrence were to be made in the future and were dependent on the results of
the complaint analysis.  Nothing in TJAG�s response approached concurrence.  If the complaint
analysis found criminal conduct it would have been proper for the IG to proceed with a criminal
investigation; however, IG found no criminal conduct, only an allegation of professional
misconduct, which requires referral to TJAG.
 
The SAF/IGS advisory states the TJAG and DJAG declarations are irrelevant as they were both
retired at the time of the IG final proposed course of action.  Whether they are relevant depends
on the substantive content, not their retirement dates.  The declarations contain their
contemporaneous knowledge and understanding of the complaints about the applicant�s
professional conduct at the time the IG was analyzing them and contain their professional
opinions on the propriety of the IG using the AFRPC as the standard for their investigation. 
Suggesting their contemporaneous knowledge is irrelevant because they retired is irrational as
would be striking the eyewitness testimony of a police officer because he retired before trial. 
SAF/IGS further asserts who the TJAG was at the time but is incorrect as the new TJAG filled
that position on 28 May 14 and there is no evidence he was ever made aware of the 19 May 14
IG memo, or how the investigation was being conducted, until after the IG completed the ROI in
Oct 14.  There also is no evidence the acting TJAG at the time saw the 19 May 14 memo or
concurred with the IG�s investigation.  When the IG completed the investigation in Oct 14, the
new TJAG did not accept the IG�s findings as evidence of an AFRPC violation and directed his
own PR review.  An experienced judge advocate carried out the PR review using the same
evidence, burden of proof, and standards as had the IG, and found the applicant did not violate
the AFRPC.  TJAG concurred with these findings.
 
The SAF/IGS advisory stated multiple legal reviews since 2014 have sustained that the standards
SAF/IGS used in the applicant�s case were appropriate.  Once again, there is reference to legal
reviews not provided to the applicant, her counsel, or to the AFBCMR.  Further, legal reviews
represent the opinion of the author and are not binding, but advisory.
 
SAF/IGS advisory goes on to state the applicant contented they should have made TJAG aware
of her military counsel�s 26 Aug 14 objection to TIG�s intention to investigate her professional
conduct.  The advisory is correct in form, but not in substance.  The reconsideration request
should have stated the IG should have advised the [new] TJAG, vice the retired TJAG, about the
objection.  The importance of the statement is not dependent on who was TJAG at the time.
 
Additionally, SAF/IGS advisory stated the declarations are irrelevant because AF/JA does not
have the authority to approve or disapprove SAF/IGS allegations, and even if AF/JA raised
objections to the use of the AFRPC, SAF/IG would not be bound by those objections.  However,
neither declaration mention approving or disapproving the IG�s allegations, rather they establish
the SAF/IGS mischaracterization that TJAG concurred with the IG investigation as it was
conducted.  The IG�s position has evolved over the 10-year course of this matter.  Initially, the



IO took the position that he investigated officership and did not conduct a PR review, even
though he applied the AFRPC as the standard in the investigation.  Next, in Nov 19, the IG
argued �concurrence� and �waiver� to get around addressing AFI 51-110, which would only be
necessary if the IG was conducting a PR review.  By making this argument, IG acknowledged
that AFI 51-110 is applicable and relevant.  Finally, in Dec 22, the IG takes the position that IG
can investigate anything and anybody, AFI 51-110 notwithstanding.  The SAF/IGS advisory
makes it appear the IG is qualified to apply professional standards.  Asserting that TJAG has no
authority to approve or disapprove SAF/IGS allegations completely ignores AFI 51-110.  The
IG�s own AFI [90-301] recognized there are complaints the IG should not investigate because
other established processes exist to resolve them, or the IG does not possess the expertise to
investigate them.  Carving out the judge advocate profession conduct from AFI 90-301 is
entirely consistent with the extensive list of complaints the IG will not investigate.
 
In the SAF/IGS advisory, it stated the applicant contended she was not subjected to the same
process as any other senior leader because the UCMJ would have been the standard and charge,
and DJAG asserted the IG has the authority to conduct investigations into the conduct of any
officer using standards defined by the UCMJ and AFIs applicable to all officers; however, both
assertions are incorrect. The advisory goes on to state AFI 90-301 does not prohibit the IG from
investigating a member�s duties as an officer using their functional standard while leaving the
professional licensure review and determination to a separate process, nor is it a deviation from
the norm.  The IG cites AFI 90-301, paragraph 3.12.1. as source of the authority for the IG to
investigate professional conduct.  It is not.  Yet, the IG would have the AFBCMR believe
guidance on drafting an allegation conveys authority to the IG to disregard specific guidance in
AFI 51-110 reserving PR matters to TJAG.  The IG�s statement that AFI 90-301 does not
prohibit the IG from investigating a member�s duties as an officer using their functional standard
while correct on its face, is misleading.  AFI 90-301 contains no such constraint, but IG fails to
mention the source of the prohibition is AFI 51-110.
 
IG�s substantiated finding triggered the applicant�s case to be referred to the VCSAF for action
and resulted in an LOR based on the AFRPC violation.  Here, the IG�s finding not only usurped
TJAG�s ability to assess compliance with the AFRPC, but also the severity of any violation.  The
IG would have the AFBCMR believe their finding and the resultant LOR did not affect the
applicant�s professional licensure.  This is absolutely incorrect.  The IG�s substantiated AFRPC
violation and resulting LOR called into play two professional conduct reporting requirements,
one contained in AFI 51-110, and one required by the [State] State Bar.  In addition, upon
retirement, the applicant chose to reside in another state and to continue to practice law there. 
The State Bar of [State] application posed questions regarding discipline and conduct.
 
The [D]AF/JA advisory author signed off without a legible signature, printed name, grade,
standard duty title, signature block, and office symbol beyond the generic [D]AF/JA.  This is an
extraordinarily unusual practice.  At a minimum, the applicant and counsel are entitled to know
who and what office produced the advisory.  This advisory stated the application for
reconsideration is merely a restatement of the original application; the new arguments are not
new evidence.  As a result, they recommended dismissal of the request for reconsideration;
however, if the Board did elect to review the new arguments, they concluded both the arguments
and documents failed to provide sufficient evidence of error or injustice.  The reconsideration
request presents material new evidence and identified error and injustice.  [D]AF/JA�s
suggestion that the reconsideration request be dismissed ignores the emails� material impact at
the time the IG�s investigation started.
 
The [D]AF/JA advisory stated their earlier advisory did not rely on the word �thanks� to mean
approval/concurrence/deferral to use AFRPC as the investigative standard.  Nor does the earlier
AF/JA[A] advisory mention the AFRPC in the context of the 29-30 Oct 13 emails.  Counsel
contended this repeats the SAF/IGS position in their advisory which ignored the fact that the



AFBCMR was told the TJAG discussed the IG�s investigation with AF/JAA and TJAG
concurred with the IG investigation, which as conducted, included the use of the AFRPC as the
standard of review.  Quibbling about the absence of a specific AFRPC reference does not negate
the gross mischaracterization of the emails.  The [D]AF/JA advisory goes on to state their
reliance on �thanks� to mean TJAG approved/concurred/deferred with SAF/IGS taking the lead
on the investigation was not erroneous, as TJAG did not protest the role of SAF/IGS in the email
or in any evidence of record.  Counsel contended there was nothing to protest at that time as all
the TJAG was told was the IG would conduct a complaint analysis in the future and it appeared
to him the IG was pursuing criminal allegations.  TJAG�s declaration about his knowledge is
reliable; speculation in an advisory is not.  The [D]AF/JA advisory further stated the totality of
the record shows the AF JAG Corps recused themselves from the investigation to avoid the
perception of protecting one�s own; however, counsel contented there was no evidence TJAG
was seeking to avoid this perception.
 
Counsel agreed with the [D]AF/JA advisory�s reference to federal court citations regarding the
Board�s determination being binding unless the decision was arbitrary, capricious, unsupported
by substantial evidence, or contrary to applicable statutes and regulations.  Counsel further
contended the advisories have not addressed AFI 51-110, so that burden now falls upon the
AFBCMR.
 
In conclusion, counsel summarized the two earlier advisories found the simplest explanation to
an issue is preferable to one that is more complex.  There is no evidence TJAG concurred with or
waived his authority.  Further, none of the four advisories have asserted that the IG has ever
made a determination of PR in another or similar case.  The applicant�s case was an ill-advised
and erroneous IG �one-off.�  The mischaracterizations in the earlier advisories, coupled with
withholding of evidence, which would have exposed the mischaracterizations, is egregious.  AFI
51-110 is controlling and failing to follow the directive constitutes both error and injustice. 
 
The current advisories add nothing to justify the IG�s findings or the action taking in violation of
AFI 51-110 because they have no answer to its clear, specific provisions.  Failure to comply with
AFI 51-110 constituted plain error, followed by a crescendo of injustices.  It is inescapable that
had this case been forwarded to TJAG for determination in 2013, as it should have been and was
required to be, no violation of the AFRPC would have been found, no LOR or referral OPR
would have been generated, and the applicant would have been promoted to brigadier general
and her career continued.  The Board�s decision should reflect what the evidence establishes.
 
The applicant�s complete response is at Exhibit P.
 
FINDINGS AND CONCLUSION
 
1.  The application was timely filed.
 
2.  The applicant exhausted all available non-judicial relief before applying to the Board.
 
3.  After reviewing all Exhibits, to include counsel�s rebuttal, the Board remains unconvinced the
evidence presented demonstrates an error or injustice.  The Board concurs with the rationales and
recommendations of SAF/IGS and DAF/JA and finds a preponderance of the evidence does not
substantiate the applicant�s contentions.  While the advisory opinions and counsel�s rebuttal
conflict in their interpretation of the content of the 29-30 Oct 13 email provided as new evidence,
and the weight of the declarations of the [former] TJAG and DJAG, also provided as new
evidence, the basis for the Board�s recommendation rests on the SAF/IG�s authority to
investigate in accordance with AFI 90-301, and the conclusion the IG investigation, while using
the AFRPC standard to facilitate an understanding of the applicant�s official job responsibilities,
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was not a professional responsibility inquiry as defined in AFI 51-110.  This conclusion is
confirmed for the Board by the professional responsibility inquiry that was later conducted by
the TJAG.  While the outcome of this inquiry differed from that of the SAF/IG investigation, that
was not unexpected as the Board finds the focus of these actions was different; the SAF/IG
investigating the applicant�s conduct as a supervising military officer, and for the newly
appointed TJAG, the focus was the professional conduct related to the applicant�s licensure as a
lawyer.  The new evidence presented was not sufficiently compelling to affect this basis and
overturn the previous Board�s decision.  Therefore, the Board recommends against correcting the
applicant�s records.
 
4.  The applicant has not shown a personal appearance, with or without counsel, would
materially add to the Board�s understanding of the issues involved.
 
RECOMMENDATION
 
The Board recommends informing the applicant the evidence did not demonstrate material error
or injustice, and the Board will reconsider the application only upon receipt of relevant evidence
not already presented.
 
CERTIFICATION
 
The following quorum of the Board, as defined in Department of the Air Force Instruction
(DAFI) 36-2603, Air Force Board for Correction of Military Records (AFBCMR), paragraph 2.1,
considered Docket Number BC-2018-03743 in Executive Session on 9 May 24: 
 

, Panel Chair 
, Panel Member
, Panel Member

 
All members voted against correcting the record.  The panel considered the following:
 

Exhibit J: Record of Proceedings, w/ Exhibits A-I, dated 15 Jun 20.
Exhibit K: Application, DD Form 149, w/atchs, dated 10 Aug 22.
Exhibit L: Documentary evidence, including relevant excerpts from official records.
Exhibit M: Advisory Opinion, SAF/IGS, atch, dated 9 Dec 22. 
Exhibit N: Advisory Opinion, DAF/JA, dated 28 Mar 23. 
Exhibit O: Notification of Advisory, SAF/MRBC to Counsel, dated 29 Mar 23.
Exhibit P: Counsel�s Response, w/atchs, dated 12 Aug 23.

 
Taken together with all Exhibits, this document constitutes the true and complete Record of
Proceedings, as required by DAFI 36-2603, paragraph 4.12.9.


