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Case heard at Washington, D.C. via video teleconferencing from Fort Gillem, GA.  The board met in Washington, D.C.; the applicant and counsel were present in Fort Gillem, GA.

Advise applicant of the decision of the Board and the right to submit an application to the AFBCMR.
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AIR FORCE DISCHARGE REVIEW BOARD DECISIONAL RATIONALE
CASE NUMBER

FD-2003-00408

GENERAL: The applicant appeals for upgrade of discharge to honorable.

The applicant personally appeared before the Discharge Review Board (DRB) at Andrews Air Force Base, Maryland via video teleconferencing from Fort Gillem, Georgia.

The attached brief contains available pertinent data on the applicant and the factors leading to the discharge.

FINDINGS: Upgrade of discharge to honorable is denied.

The Board  finds  that  neither  the  evidence  of record  nor  that  provided  by the  applicant  substantiates  an inequity or impropriety that would justify a change of discharge.

ISSUE:

The Board concluded the disciplinary infractions were a significant departure from the conduct expected of all military members.

Issue 1. Applicant contends discharge was inequitable because it was predominantly based on an isolated event during a period of otherwise good performance. The applicant was discharged for conduct prejudicial to good order and discipline, or of a nature to bring discredit to the Air Force, citing an aggravated assault, an underage drinking incident, and an assault that was not disclosed on the applicant's Questionnaire for National Security Positions (QNSP). The respondent acknowledges the incident underlying the aggravated assault. He contends that he was first assaulted by a group of men in the parking lot. He fought them off and was able to return to his apartment. When he left his apartment a short time later, the men again
approached him and the respondent, who was now carrying a handgun, fired twice in their direction shooting one of the men in the wrist.  The respondent later pied guilty to misdemeanor assault charges.  With respect  to the underage drinking incident, the applicant contends that he did not drink alcohol while under the age of 21 years, noting the results of an alcohol analysis registering 0.00.  With respect to the QNSP, the applicant claims that he disclosed the assault to the recruiter and that the individual working on his security clearance knew about the assault, questioned him about it, after which he was issued a security clearance.  Completion of the security clearance is reflected in the applicant's records.

Pursuant to section 5H of AFI 36-3208 airmen are subject to discharge when there is one or more act of misconduct during the period of enlistment.  Airmen may be discharged for a single offense for which a punitive discharge is authorized.  Where airmen are discharged for a pattern of misconduct, discharge may not be initiated until airmen have been counseled and given an opportunity for rehabilitation.   Counseling and rehabilitation requirements do not apply to discharges based on the commission of a single serious offense.  Inthis instance, the applicant was discharged for a pattern of misconduct therefore requiring
counseling and rehabilitation.  No counseling or rehabilitative action was taken for the first cited incident,
involving the failure to disclose information on the QNSP.  The applicant received a LOR for the next incident.  A full year later, the applicant received a LOR for the incident of aggravated assault.  Under these circumstances, these administrative actions are inadequate to satisfy the counseling and rehabilitation requirements.  However, the DRB finds that this deficiency did not result in an inequity because the applicant could have been discharged for the commission of a single serious offense, under paragraph 5.52.

Issue 2.  The applicant states that the discharge was inappropriate because it was based on a pre-service civilian arrest which was later dismissed by the court.  As noted previously, the applicant was subject to
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discharge based on the aggravated assault for the commission of single serious offense. Reference to the applicant's failure to disclose a pre-service civilian arrest did not result in an inequity to the applicant.

Issue 3.  The applicant further contends that the discharge was inappropriate because the discharge was effectuated while the civilian prosecution for aggravated assault was still pending before the court.  There is no requirement that discharge actions be stayed pending disposition of criminal charges, provided there is adequate evidence to support the underlying offense.  Indeed, the Air Force is free to take its own discharge action against an individual based on the facts surrounding the incident.  In this instance the applicant was not discharge based on a civilian conviction.  Instead, he was discharged for shooting a man in the wrist, an act he admitted committing.

Issue 4.  The applicant called attention to his good duty performance and military character, noting that his conduct was not prejudicial to good order and discipline.  The applicant's duty performance, as evidenced by his performance reports and character statements, is excellent and he seems to be continuing that trend as a civilian.  However, the DRB concluded that the incident resulting in the shooting was significant departure from the conduct expected of military members, outweighing the positive aspects of the applicant's military record.

CONCLUSIONS: The Discharge Review Board concludes that despite errors in correctly identifying the basis for discharge, the discharge was nonetheless consistent with the procedural  and  substantive requirements of the discharge regulation and was within the discretion of the discharge authority and that the applicant was provided full administrative due process. While the DRB has the authority to change the reason for discharge from a pattern of misconduct for conduct prejudicial to good order and discipline to the commission of a serious offense, this change could negatively affect the applicant.

In view of the foregoing findings the Board further concludes that there exists no legal or equitable basis for upgrade of discharge, thus the applicant's discharge should not be changed.

Attachment: Examiner's Brief

