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GENERAL:	The  applicant  appeals  for  upgrade  of  discharge  to  honorable,  to  change  the  reason  and authority for the discharge and to change the reenlistment code.

The applicant appeared and testified before the Discharge Review Board  (DRB) with counsel, at Andrews AFB, Maryland, on 03 April 2007.

The following additional exhibits were submitted at the hearing: Exhibit 5: American Legion Statement
Exhibit 6: Character Letter from SSgt:-------------·:
Exhibit 7: Pennsylvania Driving Reco·a··- --- ----·

The attached brief contains available pertinent data on the applicant and the factors leading to the discharge.

FINDINGS: Upgrade of discharge, change ofreason and authority for discharge and change ofreenlistment are denied.

The  Board  finds that  neither  the  evidence  of record  nor  that  provided  by  the  applicant  substantiates  an inequity or impropriety that would justify a change of discharge.

ISSUE:  The applicant submitted the following issues:

Issue 1: The applicant contends that the discharge was improper because it was based on only two offenses of Driving Under the Influence (DUI) for which he received a Letter of Counseling and a Letter of Reprimand for DUL	However, the record reveals that the applicant tested positive in a command-directed urinalysis for cocaine.  Although the results of the urinalysis cannot be used for characterization of the discharge, it is properly used as a basis.  The Board concluded that the significant negative aspects of the conduct outweighed the positive aspects of his military record.  The Board found the characterization for the discharge, reason for discharge, and reenlistment code received by the applicant to be appropriate.

Issue 2 and 3:  The applicant contends the discharge was improper because his right to due process was violated because his commander recommended an honorable discharge and that recommendation was not presented to the administrative discharge board; and that he was convicted outside the due process when the commander decided "that he (applicant) could no longer serve in the unit."

The Board found no basis for impropriety in these issues.  The record ind icates that the applicant req uested a conditional waiver to his administrative board based on the applicant's commander recommendation  for an Honorable characterization.  The Staff Judge Advocate (SJA) recommended disapproval and the waiver was indeed denied by the Wing Commander.  While the government was restricted by regulation from providing evidence of the commander's recommendation to the board, this fact could have been provided by the defense calling the commander as a witness before the board.  As to the applicant's contention that he was convicted outside the due process--the commander's decision, "that he could no longer serve in the unit" is a standard procedure in a case like this and not a predetermination of guilt.  The commander is charged with weighing the potential  safety risks to the applicant and others in his unit against the member's desires and then acting as he/she deems necessary when deciding whether or not the member will be allowed to
continue in his/her primary duties.  The Board found the characterization  for discharge, reason for discharge and the reenlistment code received by the applicant to be appropriate.
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Issue 4:  The applicant contends the discharge was improper because the command relied on the testimony of a questionable witness and used that testimony at the board without the witnessing appearing before the board.  The applicant also contends that her testimony was hearsay and it was not investigated for validity prior to his being drug tested.  In the applicant's opinion, the witness' accusations were made as a  "vendetta" of a former girlfriend upset by recent breakup and that he was set up.  Due to the lack of  any compelling evidence supporting this supposition, the Board concluded  that a presumption of regularity was appropriate.  The Board further concluded that the characterization of the discharge, the reason for the discharge, and the reenlistment code identified were appropriate.

Issue 5 and 8:  The applicant contends he was sacrificed to "send a message".  He contends that the commander's recommendation for an Honorable was circumvented by the SJA's recommendation  to disapprove the waiver request in order to "send a message."  The Board found no evidence of impropriety regarding the issues submitted.  The Board opined that the SJA's intent was to prevent the wing commander sending the wrong message, i.e., that an individual convicted of two DUis could still receive an Honorable discharge.  The Board concluded the misconduct of the applicant appropriately characterized his term of service and the reason for the discharge and reenlistment code were also appropriate.

Issue 6 and 7:  The applicant contends that his legal counsel was inadequate and that he was not given adequate time to adjust to the actions and accusations against him.  He also contends that his commander and counsel misled him when they advised him he would receive an Honorable discharge.  In addition, the applicant contends that he should have had access to counsel prior to drug testing.

The Board found no evidence of impropriety with these issues.  The applicant had the right to refuse his counsel's advice and if he felt his counsel inadequate, had the opportunity to find another.  The applicant's submission for a conditional waiver to his discharge board was an option he chose to pursue knowing that if denied, he would still face a discharge board and that he could receive a General discharge.  In a command directed urinalysis an individual does not have right to counsel prior to testing; because of this, the results of the testing cannot be used in criminal proceedings or nonjudicial punishment and cannot be used for characterization in the discharge process.  The Board concluded that the characterization, reason for the discharge and reenlistment code were appropriate for the reasons which were the basis for this case.

Issue 9, 10, and 11: The applicant states that he is a mature person and continues to be a dedicated, hard working family man and a patriotic citizen who desires to resume service to his country.  He is experiencing limited opportunities for employment due to his discharge and believes his service deserves an honorable recognition characteristic of his performance as documented in his case file.  The Board was sympathetic to the impact of the discharge characterization on the applicant, but it is not a matter of inequity or impropriety which would warrant an upgrade, or change to the reason for the discharge or the reenlistment code.

CONCLUSIONS: The Discharge Review Board concludes that the discharge was consistent with the procedural and substantive requirements of the discharge regulation and was  within the discretion of the discharge authority and that the applicant was provided full administrative due process.

In view of the foregoing findings, the Board further concludes that there exists no legal or equitable basis for upgrade of discharge, thus the applicant's discharge, reason for discharge and reenlistment code should not be changed.

Attachment: Examiner's Brief

file_2.wmf
 





