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________________________________________________________________

SUMMARY OF CASE:  

This covered individual (CI) was an NCO medically separated from the Army in 2006 after 15 years of service.  The medical basis for the separation was a back condition.  He injured his back in 1995 and was diagnosed with disk disease.  He underwent surgery and fared well until his pain and radiculopathy recurred in 2003, requiring a two-level laminectomy/discectomy in 2005.  His pain and radiculopathy improved, but not to the point of meeting the physical requirements of the Army and his MOS.  He also developed disc disease in his neck, although not to the degree incurred with his back.  He was referred to the PEB, found unfit for his back condition only and separated at 10% disability.  The CI was rated 20% for the same condition by the VA near the time of separation.  The VA rated him 20% for his neck condition, in addition to a separate rating for headache attributed to the cervical spine condition.  The CI contends that his back rating was too low and that his other problems were not considered.

________________________________________________________________

BOARD FINDINGS:  

IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board unanimously concluded that IAW the VASRD, the lumbar condition (appropriately coded as 5343) warranted a rating of 40%.  This rating was justified by an active range-of-motion (ROM) flexion of 30⁰ documented in the MEB exam.  As there was no other ROM measurement (or any reliable countervailing exam) in the service record, this was assigned a high probative value.  The PEB defended the lower rating by invoking the service-specific ‘pain rule’, in conflict with the PDBR DoDI cited above.  The VA examiner noted 40⁰ flexion as a basis for the 20% rating, but IAW VASRD §4.3 (reasonable doubt), the disparity was resolved in favor of the CI by this board.  The Board considered the addition of his related peripheral neuropathy, IAW §4.124a of the VASRD.  This option was unanimously rejected on the basis that neither the PEB nor the VA considered it significant enough to warrant separate coding and rating.  It was concluded, however, that this contribution to the CI’s pain and disability further strengthened the 40% spine rating.  The Board scrutinized the PEB finding of fitness for the neck condition, and unanimously concurred with the stated opinion of the MEB examiner and the PEB expertise.  An additional rating for the headache was likewise considered and unanimously rejected.  It was not clinically connected with fitness nor related to an unfitting condition. 

________________________________________________________________

RECOMMENDATION:  

The Board therefore recommends that the CI’s prior determination be adjusted as follows, effective as of the date of his prior medical separation.

Unfitting Condition
VASRD Code
Rating
Low back pain with multilevel disc disease
5213
40%
Combined
40%
________________________________________________________________

The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20090115, w/atchs.
Exhibit B.  Service Treatment Record.
Exhibit C.  Department of Veteran's Affairs Treatment Record.
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