





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2013-01493
BRANCH OF SERVICE:  AIR FORCE	BOARD DATE:  20141016
SEPARATION DATE:  20040524


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4, Loadmaster, medically separated for head trauma.  The condition could not be adequately rehabilitated to meet the physical requirements of his Air Force Specialty or satisfy physical fitness standards.  He was issued a P4 profile and referred for a Medical Evaluation Board (MEB).  The head trauma, characterized as “severe head injury (secondary to fall)” was forwarded to the Physical Evaluation Board (PEB) IAW AFI 48-123.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated “severe head trauma with residuals: seizure disorder requiring Dilantin for control” as unfitting, rated 10%, citing criteria of the VA Schedule for Rating Disabilities (VASRD).  In addition, the PEB determined “diplopia secondary to orbital fracture” to be Category II (can be unfitting but not currently compensable or ratable).”  The CI made no appeals and was medically separated.


CI CONTENTION:  “See attached VA rating.  Seizure disorder is 40%.  I am still taking medication for seizures.  There are numerous other disabilities related to my accident that should be considered ‘unfitting’.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.



RATING COMPARISON:

Service IPEB – Dated 20040106
VA - (4 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Severe Head Trauma with Residuals: Seizure  Disorder Requiring Dilantin For Control
8910
10%
Basilar Skull Fracture with Residual Loss of Smell
6275
10%
20040916



Nose Fracture with Residual Septal Deviation and Deviation of Nose
6502
0%
20040916



Seizure Disorder
8999-9010
NSC*
20040916



Residuals of Left Maxilla Fracture
999-9916
NSC
20040916
Diplopia Secondary to Orbital Fracture
CAT II
Not Ratable
Left Orbital Fracture with Depressed Left Globe, Optic Nerve Damage, Decreased Color Vision, Mild Enophthalmus, Slight Exotropia and Diplopia
6080
30%**
20040916
Other x 0  (Not in Scope)
Other x 10 (Not in Scope)
20040916
Rating:  10%
Combined:  50%
Derived from VA Rating Decision (VARD) dated 20041112 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Severe Head Trauma with Residuals: Seizure Disorder Requiring Dilantin for Control.  The narrative summary (NARSUM) notes the CI fell from a height of 40 feet to a sidewalk below and experienced severe head injury with loss of consciousness (LOC).  He sustained multiple fractures of the head and face, including the left orbit, as well as fractures of the left and right upper extremities.  The CI underwent multiple surgeries to relieve intracranial pressure and repair the orthopedic injuries.  In the initial several weeks following the injury the CI experienced post-traumatic tonic-clonic seizures.  A note in the service treatment record (STR) specifically noted a grand mal seizure a month after the injury.  The CI experienced several other complications including deep vein thrombosis and infections that were treated and resolved during his acute hospitalization.  According to the NARSUM, the CI participated in rehabilitation and recovered most of his motor function, with only some residual joint stiffness associated with his orthopedic surgical repairs and his neurological function was intact.  The aeromedical summary performed on 3 October 2003 indicated the CI returned to work and was noted to be functioning well in administrative duties, but was disqualified from Flying Class II due to the history of severe head injury with LOC and post-traumatic seizures.

At the MEB examination performed on 10 December 2003, approximately 5 months prior to separation, the CI reported double vision (diplopia) and poor vision secondary to the left orbit fracture and it was noted that the CI had post-traumatic seizures and was taking anti-epileptic medication to control them.  The MEB physical examination pertinent to the seizure disorder was unremarkable.  

At the initial VA Compensation and Pension (C&P) examination performed on 16 September 2004, 4 months after separation, the CI reported a seizure several weeks after the injury.  He reported that he had not been compliant with seizure medication since September of 2003, had not had any further seizures and was told he could stop the anti-epileptic medication in June 2004.  The C&P examiner concluded the seizure disorder was resolved.  VA outpatient treatment notes dated 18 May 2005 (a year after separation) indicated that the CI had a witnessed seizure in April 2005 described as “talking in an unknown language” and being unresponsive and lost his driver’s license as a result.  He was restarted on anti-epileptic medication and the VA C&P examination a year later on 18 April 2006 noted that since restarting medication the CI had not had any further seizures.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB adjudicated the seizure disorder as an unfitting residual of head trauma, rated 10%, coded as 8910 (grand mal epilepsy).  The original VARD did not service-connect the seizure disorder.  The VARD dated 17 July 2006, more than 2 years after separation, rated the seizure disorder at 40%, coded at 8910, effective the day following discharge performed on 25 May 2004.  The Board considered that the seizure disorder was a direct consequence of traumatic brain injury and that according to VASRD §4.124a, “Purely neurological disabilities, such as hemiplegia, epileptiform seizures, facial nerve paralysis, etc., following trauma to the brain, will be rated under the diagnostic codes specifically dealing with such disabilities, with citation of a hyphenated diagnostic code (e.g., 8045-8207).”  The Board therefore agreed to code the seizure disorder 8045-8910.  Board consensus was that the evidence in record supported that the seizure disorder met the 40% rating criteria according to the VASRD General Rating Formula for Major Seizures for “At least 1 major seizure in the last 6 months or 2 in the last year” based on documented tonic clonic “seizures” during the CI’s acute convalescent period between 12 May 2003 and 4 August 2003.  The Board reviewed to see if the next higher evaluation of 60% for “at least one major seizure in 4 months over the last year” was achieved, but there was no evidence in the record of any seizures after 4 August 2003, approximately 10 months prior to separation until 21 April 2005, 11 months after separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 40% for the seizure disorder condition.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the cranial fractures, facial fractures, loss of sense of smell and diplopia (secondary to orbital fracture) conditions were not unfitting.  The Board engaged in deliberations regarding the appropriate threshold for its fitness recommendations in this case.  The PEB adjudicated “severe head trauma with residuals: seizure disorder requiring Dilantin for control” as unfitting.  The Board agreed it is clear that the seizure disorder was adjudicated as unfitting, but opined that it is not clear that it was the only residual attributable to the CI’s head trauma, contributing to the CI’s unfitness.  Based on commonly accepted medical principles, all contended conditions noted below are “severe head trauma residuals” and the evidentiary standard for the Board to recommend them as separately unfitting is equivocal for those conditions found by a PEB to be ratable as residual to an unfitting condition.  In this case the Board consensus was that the contended conditions were appropriately considered as equal consequences of the head trauma and therefore, the Board deliberated their fitness based upon the standard of “reasonably justified as separately unfitting.”

Cranial fractures:  The CI had multiple skull fractures of the cranium, with a tear in the lining of the brain and a cerebrospinal fluid leak.  He did not undergo any neurosurgery initially, but intracranial pressures were managed with an external ventricular drain and had multiple bouts of sepsis treated with antibiotics.  The record indicates all these issues were managed and resolved before the CI was transferred to a hospital near his home for rehabilitation.  At the Aeromedical evaluation performed on 3 October 2003 the CI was noted to be cognitively intact.  At the initial VA outpatient treatment visit on 1 June 2004 the CI denied headaches, lightheadedness or dizziness.  At the VA C&P bones examination on 16 September 2004 the CI reported no other residual problem from brain injury/skull fractures except the double vision addressed separately below.

Facial Fractures (Maxillary fracture and mandibular fracture, nasal fracture, frontal sinus fracture, sphenoid/zygomatic fracture):  The CI had multiple facial fractures and initially neurosurgery did not undertake cranial reconstruction for the multiple fractures, but the CI eventually had frontal craniotomy to evacuate bilateral subdural hematomas and to repair the frontal sinus.  At the MEB examination the CI did not report any problems related to his multiple head and face fractures except as related to the left eye.  On the MEB examination the nose was noted to be deviated to the right, but otherwise normal.  At the VA C&P bones examination performed on 16 September 2004 the CI reported his nose was attempted to be straightened, but he did not have any surgery and he denied any problems breathing or other related residuals.  The CI also reported his jaw was fractured and was wired shut for 6 weeks with complete healing, and denied any residual problems.

Loss of sense of smell:  Loss of sense of smell is not noted in the STR or at the MEB examination, but at the VA C&P examination on 16 September 2004 the CI reported that he lost his sense of smell following the head injury (multiple fractures of the face and skull) and first noted it in August 2003, but at the C&P exam he reported that food tasted normal.  He was noted to not be able to smell soap or peanuts during the examination.  The CI had lost significant weight following his injury, but gained it back and weight was noted to be stable at the VA outpatient visit on 1 June 2004.

Diplopia (double vision) secondary to orbital fracture:  The CI severe head injury with multiple cranial and facial fractures, which included left orbital fracture and during the initial post-injury period increasing intracranial pressure was relieved surgically.  The injuries resulted in injury to the optic nerve and also resulted in the left orbit being displaced lower than the right.  At the aeromedical evaluation the CI reported double vision and decreased vision of his left eye.  The examination noted the left orbit was deformed and the left eye sat lower than the right and the left pupil was slightly dilated and minimally reactive to light.  The summary noted the CI was referred to ophthalmology for evaluation and disposition of his vision, but neither the evaluation nor any reference to an ophthalmology disposition was found in the available STR.  A note in the STR indicated the CI was disqualified from FCII duties 21 October 2003 for “closed fracture of vault of skull w/out mention of intracranial injury, with prolonged (more than 24 hours LOC and return to pre-existing conscious level, epilepsy, unspecified (post traumatic seizures), L Optic Nerve Damage.”

At the VA C&P eye examination performed on 2 September 2004 the CI reported binocular double vision worse with distance vision.  On examination distance vision in the right eye was 20/15 and in the left eye was 20/80, correctable to 20/60; near vision in the right eye was 20/20 and in the left was 20/100, not correctable.  Color vision and visual fields were decreased on the left.  There were abnormal left pupillary reflexes and slight deviation of the left eye (exotropia) and the optic nerve was noted to be pale and flat (consistent with injury to the optic nerve).  Visual field testing (Diplopia Goldman visual fields) showed double vision in all fields of gaze, including the central 20 degrees and central 10 degrees.  The examiner indicated the CI had traumatic left optic neuropathy and mild exotropia with decreased visual acuity, color vision, visual fields and double vision.  The VARD deferred the rating pending review by the Central Office.  The VARD performed on 11 February 2005 rated the left eye visual impairment at 30% for decreased acuity, visual fields and diplopia.

The cranial fractures, facial fractures and loss of sense of smell conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All were reviewed by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance at the time of separation.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the cranial fractures, facial fractures, and loss of sense of smell conditions and so no additional disability ratings for these conditions are recommended.

The diplopia condition was also not profiled or implicated in the commander’s statement and was not judged to fail retention standards, and was not noted by the Flight Surgeon as a reason for disqualification from flying duties.  However, a note in the record included the left optic nerve injury among the listed diagnoses when documenting disqualification from flying duties and the Board noted that IAW AFI 48-123, more than likely not, the CI would not have met medical standards for FCII due to his constant double vision, independent of the seizure disorder.  After due deliberation, the Board consensus was that the preponderance of evidence with regard to the functional impairment of the diplopia condition favors its recommendation as an additionally unfitting condition for disability rating.  The Board noted that the CI had left optic neuropathy secondary to his head injury, which contributed to the diplopia and therefore, agreed that it is appropriately coded 8045-6090 (diplopia due to traumatic brain injury).  IAW VASRD §4.79 the CI’s diplopia meets the 30% rating for diplopia in the central 20 degrees.  The Board noted that CI had multiple impairments of the left eye, however, IAW §4.75 (d) the maximum evaluation for visual impairment of one eye is 30%.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), §4.124a, and §4.75 the Board recommends a disability rating of 30% for the diplopia condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  In the matter of the seizure disorder, the Board unanimously recommends a disability rating of 40%, coded 8045-8910 IAW VASRD §4.124a.  In the matter of the contended diplopia condition, the Board unanimously agrees that it was unfitting and unanimously recommends a disability rating of 30%, coded 8045-6090 IAW VASRD §4.79.  In the matter of the contended cranial fractures, facial fractures, and loss of sense of smell conditions, the Board unanimously agreed that it cannot recommend them for additional disability rating.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be recharacterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING
Severe Head Trauma with Residuals: Seizure Disorder
8045-8910
40%
Diplopia secondary to Orbital Fracture
8045-6090
30%
COMBINED
60%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20130916, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record


SAF/MRB

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2013-01493.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was not appropriate under the guidelines of the Veterans Affairs Schedule for Rating Disabilities.  Accordingly, the Board recommended your separation be re-characterized to reflect disability retirement, rather than separation with severance pay.

I have carefully reviewed the evidence of record and the recommendation of the Board.    I concur with that finding, accept their recommendation and determined that your records should be corrected accordingly.  The office responsible for making the correction will inform you when your records have been changed.

As a result of the aforementioned correction, you are entitled by law to elect coverage under the Survivor Benefit Plan (SBP).  Upon receipt of this letter, you must contact the Air Force Personnel Center at (210) 565-2273 to make arrangements to obtain an SBP briefing prior to rendering an election.  If a valid election is not received within 30 days from the date of this letter, you will not be enrolled in the SBP program unless at the time of your separation, you were married or had an eligible dependent child, in such a case, failure to render an election will result in automatic enrollment.


Attachment:
Record of Proceedings

cc:
SAF/MRBR
DFAS-IN


