





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXX		CASE:  PD-2013-01991
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20050414


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-2 (Petroleum Supply Specialist) medically separated for a right foot condition which could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The diagnosis “chronic right foot pain, status-post intra-articular chip fracture, first MTPJ [metatarsal-phalangeal joint]” was forwarded as the sole submission to the Physical Evaluation Board (PEB) IAW AR 40-501.  The Informal PEB adjudicated the right foot/great toe condition as unfitting, rated 0%, citing criteria of the US Army Physical Disability Agency (USAPDA) pain policy.  The CI withdrew an initial appeal and was medically separated. 


CI CONTENTION:  The applicant references right foot and back conditions without a specific contention or request.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

Admin Corr IPEB - Dated 20050106
VA* - (~1 Mo. Pre-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Pain in the Right Foot … Fracture R Great Toe
5099-5003
0%
Residuals of Fracture, R Great Toe
5284
0%
20050308
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 7 
RATING:  0%
RATING:  0%
*Derived from VA Rating Decision (VARD) dated 20050420 (most proximate to date of separation [DOS]).  




ANALYSIS SUMMARY:  

Right Foot/Great Toe Condition.  There is a paucity of source clinical notes in the available service treatment record (STR) for this case, and the Board’s recommendation is derived primarily from the narrative summary (NARSUM) with addendum, core military Disability Evaluation System documents, and probative VA evidence as elaborated below.  The onset of the condition was a sports injury in June 2003 (4 months after enlistment, 22 months pre-separation), at which time a right great toe fracture (avulsion [chip fracture] at the base of the proximal phalanx) was diagnosed.  With persistent pain and swelling the CI was treated in a walking cast for an extended period; and this was followed, to no avail, with a protracted trial of conservative measures (physical therapy [PT], temporary profiles, orthotics, analgesics).  Weight bearing X-rays and computed tomography during the MEB period (July 2004, 9 months pre-separation) were normal without indication of the previously diagnosed fracture.  Right ankle range-of-motion (ROM) by PT from that same period recorded dorsiflexion to 0 degrees (normal 20) and plantar flexion to 40 degrees (normal 45).  

The NARSUM was conducted 16 October 2004 (6 months pre-separation) and was preceded by a podiatry addendum (28 July 2004, 6 weeks earlier).  These documented persistent (unquantified) foot pain; and, the podiatrist stated “continued problems with the foot causing significant functional impairment ... [although] ... he is currently not taking any medication or undergoing any treatment for this condition....”  Documented functional limitations (consolidated from both examiners) were running, marching, impact activities, and prolonged standing.  The physical exam (consolidated from both examiners with no conflicting findings) recorded a normal gait (albeit with painful weight bearing on the ball of the foot), marked tenderness (no deformity) at the MTPJ, decreased strength of the great toe, and full ROM at the ankle and MTPJ (annotating painful motion of MTPJ).

A VA Compensation and Pension (C&P) examination was conducted 8 March 2005 (a month prior to separation); and, the examiner did not document active symptoms for the condition, adding that it “does not interfere with his posture or gait or with the type of footwear he is expected to use.”  The VA physical exam detailed normal findings (including normal gait and 5/5 strength) stating “the right foot is normal in outline and symmetric in form and function with the left.”  Normal ankle ROM measurements were documented, specifying “without restriction or pain.”  The VA examiner concluded “... condition resolved by history.  No current pathology identified on physical examination to render a diagnosis.”

The Board directed attention to its rating recommendation based on the above evidence.  The PEB’s 0% rating analogous to 5003 (degenerative arthritis) rested on criteria of the USAPDA pain policy, although VASRD §4.71a permits a 10% rating under that code if §4.59 (painful motion) or §4.40 (functional loss) are conceded.  The VA’s 0% rating under 5284 (foot injuries, other) was premised on the conclusion that the minimum 10% rating for “moderate” disability was not supported (compatible with the C&P documentation).  The only routes to a compensable rating (available under §4.71a and applicable to this case) all yield a 10% rating: conceding §4.59 or §4.40 for a 10% rating under a 5003 based code (PEB code); conceding moderate disability under 5284 (VA code); or, analogous rating under code 5279 (metatarsalgia) for a 10% rating (maximum under that code).  Members considered that the VA evidence was more temporally probative to the time of separation, and that the disability reflected by the C&P examiner would be difficult to reconcile with a compensable rating via any of the routes just listed.  It was further considered, however, that the STR evidence reflected nearly a 2-year history of chronic pain and physical limitations; that the STR evidence was corroborated by two providers (NARSUM physician and podiatrist); and, it is difficult to accept the unexplained and significant improvement over the 5-month interval as reflected by the C&P examination compared to the NARSUM and all preceding STR evidence.  Members agreed, therefore, that the preponderance of evidence (tempered by reasonable doubt) favored assigning more probative value to the NARSUM and addendum.  The evidence from those examiners provides adequate support for conceding application of §4.59 or §4.40 in justification of the minimum 10% rating under criteria of 5003.  Likewise, defensible rationales for a 10% rating under code 5284 or 5279 (as above) could be argued premised on the functional limitations from the STR evidence.  After due deliberation, considering all of the evidence and conceding VASRD §4.3 (reasonable doubt), the Board recommends a 10% rating for the right foot/great toe condition; proposing code 5010 (traumatic arthritis [defaulting to criteria of 5003]) for its clinical compatibility.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on the USAPDA pain policy for rating was operant in this case and it was adjudicated independently of that policy by the Board.  In the matter of the right foot/great toe condition, the Board unanimously recommends a disability rating of 10%, coded 5010, IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Residuals, Fracture of Right Great Toe
5010
10%
RATING
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131022, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAMR-RB										


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXX, SSN XXX-XX-XXXX, AR20160010202 (PD201301991)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability rating to 10% without re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:
			      

CF: 
(  ) DoD PDBR
(  ) DVA 


