





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	 CASE:  PD-2014-00075	
BRANCH OF SERVICE:  Army	 BOARD DATE:  20150828
DATE OF PLACEMENT ON TDRL:  20040921  
Date of Permanent SEPARATION:  20060816


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (19K, Armor Crewman) medically separated for posttraumatic stress disorder (PTSD) and bilateral eye injury conditions.  His PTSD and bilateral eye injury conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent E3S4 profile and referred for a Medical Evaluation Board (MEB).  The MEB forwarded his conditions characterized as “PTSD” and “intraocular foreign body in right eye and inert multiple corneal stromal glass foreign bodies, left eye,” as medically unacceptable, to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded three other conditions (medically acceptable) for PEB adjudication.  The informal PEB (IPEB) met on 25 May 2004 and adjudicated “PTSD” and “intraocular foreign body in right eye and inert multiple corneal stromal glass foreign bodies, left eye” as unfitting, rated them 30% and 0% respectively and placed the CI on the temporary disability retirement list (TDRL).  The remaining conditions were determined to be not unfitting.  A second PEB met on 24 July 2006 that determined his conditions to be stable and rated his PTSD at 10% and his bilateral eye condition at 0%, and removed him from the TDRL.  The CI made no made no appeals and was medically separated.  


CI CONTENTION:  The CI contends that he was not afforded representation and a medical evaluation when he was removed from the TDRL.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 






RATING COMPARISON:  

Final Service PEB - 20060724
VA (17 Mo. Prior to Adjudication Date*) - Effective 20040921
On TDRL PEB – 20050525
Code
Rating
Condition
Code
Rating
Exam
Condition

TDRL
Sep.




PTSD
9411
30%
10%
PTSD
9411
50%
20050315
Intraocular Foreign Bodies Right and Left Eyes
6099-6079
0%
0%
Glass Foreign Bodies of the Cornea, Both Eyes
6099-6079
0%
20050321
Post-Concussion Syndrome [TBI] with Mild Cognitive Disorder and Headache [HA]
Not Unfitting
TBI
8045
--**
20050321
Sensorineural Hearing Loss

Bilateral Hearing Loss (due to blast)
6100
0%



Tinnitus (due to blast)
6260
10%

Other MEB/PEB Conditions x 0 (Not in Scope)
Other x 4
20050321
Combined:  30% → 10%
Combined:  70%
*Reflects VARD dated 20050502, most proximate to permanent separation.  
**TBI not listed or rated on original VARD most proximate to permanent separation.  VARD dated 20101005 rated TBI at 40% effective 20100222.  


ANALYSIS SUMMARY:  

PTSD Condition.  The CI suffered a blast injury when serving in Iraq in August 2003.  He was evacuated from theater and eventually transferred to Brooke Army Medical Center, San Antonio, Texas for treatment.  The narrative summary (NARSUM), 5 months prior to TDRL entry (8 months following the blast episode), was accomplished while the CI was in-patient for psychotic symptoms.  He had feelings of depersonalization, disassociation, auditory and visual hallucinations, and nightmares.  Prior to admission, he was taking Zoloft 100mg daily, Restoril (benzodiazepine) for sleep, and a narcotic (Fioricet) for headaches as needed.  His mental status examination (MSE) on admission was remarkable for a blunted affect, and delusional statement (he can predict the future because some of his dreams come true, and he feels he is not home and not in his body).  He was not suicidal or homicidal, and no hallucinations were present during the MSE.  Concentration, memory, insight and judgment were intact.  Cognition, and higher cortical functioning was intact (MMSE=30/30).  The examiner opined that the CI’s history was consistent with PTSD and his psychotic symptoms “were likely manifestations of his PTSD” rather than actual psychosis.  The CI was assessed with good judgment since he was seeking treatment and was complaint with medication regimen.  A diagnosis of PTSD was recorded on Axis I, and TBI with residuals was noted on Axis III.  His Global Assessment of Functioning (GAF) score was 60 (moderate-borderline mild), and military impairment was documented “marked” with “considerable” social and industrial impairment.  

A neuropsychologist diagnosed mild cognitive disorder and psychotic disorder NOS, and documented a full scale IQ in the average range, and noted the evaluation suggested there had not been a significant decline in intellectual functioning.  The psychologist also stated, “It is difficult to determine to what extent his current psychiatric difficulties may also be contributing to these mild cognitive deficits.”  Of note, the CI performed within normal limits on all tests of cognitive measures, although it was noted that he possibly had difficulties in concentration.  

At the VA Compensation and Pension (C&P) examination performed 6 months after TDRL placement (17 months before TDRL removal); the CI reported having run out of his antidepressant medication (Zoloft) a month prior.  The CI had been working for 4 months selling cars at a dealership.  “He says that he does fairly well, but he did report that his irritability and concentration can create trouble for him on the job;” however, denied missing any time from work related to his PTSD.  He denied a history of legal involvement, and reported he drank “alcohol twice a week and will have six beers when he does drink.”  He reported a fair relationship with his wife and children but felt detached from them.  He and wife may eat out about once a month, but he did not have any other social activities, and no close friendships. On MSE, mood was dysphoric and affect was constricted, but was pleasant with the examiner.  Memory and concentration were intact and there were no hallucinations.  Intelligence was estimated at average and insight was fair, judgment was not assessed.  The examiner indicated “there was some difficulty at work and just general relationship difficulties associated with post-traumatic stress disorder.”  The diagnosis was PTSD and the GAF was 54 (moderate range).  The VA rated this exam at 50% citing criteria from VASRD §4.130 without a requirement for a future exam.  

The TDRL re-evaluation NARSUM, 8 months prior to TDRL removal, and 8 months after the VA exam, the examiner noted that the CI had been off of Zoloft, Ambien, and his headache medication since August 2004, and had not seen a psychiatrist since August 2004 (16 months).  He had continued working the same job he had after TDRL placement (12 months) and worked 12 hours a day selling Chevrolets and drank two bottles of vodka a week.  He and family members had a good relationship, and although he worried about the safety of his family, he denied excessive anxiety.

The CI indicated that over the past year “he has been doing pretty good, much better than at the time of MEB.”  He was "much happier" and "a lot more sociable," also “less irritable and usually able to control his temper."  However, his mood remained below normal, and he stated he was more irritable than other people, which he finds to be a problem in relationships, although no particular relational issue was mentioned.  During periods of rage, he will “hear a voice (‘but not physically hear it’) urging him to take the hard way out.”  There was no documented history of rage issues causing legal problems.  He still had some PTSD symptoms.  He lived with his wife, son, and daughter and had marital, social and financial stress.  MSE noted mild restlessness, affect was serious and somewhat sad, mood was "nervous" and self-attitude: fair; he had “thoughts of death and dying but none of suicide or self-harm” or harming others.  There were no delusions or hallucinations and cognition was grossly intact (TBI evaluation was deferred).  The physician assessed PTSD, in partial remission “with milder symptoms than at the time of the MEB in April 2004.”  GAF was assessed at 70 (mild symptoms).  The examiner also assessed major depression, chronic, and alcohol abuse, continuous, noted the CI interests in activities “tends to be low”; however, the CI was able to go to work every day and attend to some hobbies.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rating, as described above, was derived from AR 635-40 and preceded the promulgation of the National Defense Authorization Act (NDAA) 2008 mandate for DoD adherence to Veterans Administration Schedule for Rating Disabilities (VASRD) §4.129.  IAW DoDI 6040.44 and DoD guidance (which applies current VASRD 4.129 to all Board cases); the Board is obligated to recommend a minimum 50% PTSD rating for TDRL period.  The VA exam during TDRL also supported a 50% TDRL placement rating.  The NARSUM examination was consistent with a 30% evaluation.  There was not sufficient evidence for a higher 70% MH rating at TDRL placement since there were not deficiencies in most areas (such as work, school, family relations, judgment, thinking, or mood).  

With regards to rating at TDRL removal, the PEB stated “Rated at 10% because his PTSD has a mild impact on his industrial and social capabilities.”  This language indicated application of AR 635-40 and/or DODI 1332.39 [rescinded]) for rating the PTSD condition.  The source exam indicated that there was partial remission of PTSD symptoms (“milder symptoms” than at the MEB).  Although the CI was opined to have met the criteria for major depression, his GAF score was 70, connoting some mild symptoms.  The Board noted that the CI was working full-time, and was not taking medications, nor was he in any form of mental health treatment.  The deliberation settled on arguments for a 30% versus 10% permanent rating recommendation.  The general description in §4.130 for a 30% rating is “occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks (although generally functioning satisfactorily”; and that for a 10% is “occupational and social impairment due to mild or transient symptoms which decrease work efficiency … only during periods of significant stress, or; symptoms controlled by continuous medication).”  

At the time of the TDRL removal examination, the CI’s PTSD symptoms had stabilized and his PTSD condition was in partial remission despite absence of any form of mental health treatment.  He was working 12 hours a day, and was not under psychiatric care or taking psychotropic medications.  He reported he was more sociable and happier, “much better and less irritable than at the time of the MEB.”  There had been no visits to the emergency room and no evidence of hospitalization in the 2 years prior to separation, no documented history of violence, legal history, or report of domestic violence.  His GAF score was 70 (very mild).  The Board majority concluded that the 30% criteria were not supported and the CI’s disability level at the time of permanent separation was best reflected in the 10% criteria.  

Bilateral Eye Injury Condition.  The narrative summary (NARSUM) noted the CI had foreign bodies removed from both of his eyes with retained glass fragments in both corneas and in the right anterior chamber.  There was corneal scarring with no retinal or lens pathology noted.  The glass fragments were considered inert.  Intraocular pressures were normal and visual acuity was corrected to normal (20/20).  The examiner indicated a possibility that the corneal foreign bodies could cause more symptoms in the future, but that removal was not recommended unless there was progression of symptoms.  

At the VA C&P exam performed 6 months after TDRL placement, the CI described a mild decrease in vision with light sensitivity and eye irritation.  He denied any double vision, blurred vision, eye swelling, or dryness.  Corrected visual acuity at distance was 20/30 in the right eye and 20/40 in the left eye.  There was no visual field deficit (blind spots).  Eye pressures were normal as was the lens and back of the eyes (posterior segments).  The anterior segments documented multiple glass foreign bodies in the cornea of both eyes.  

The TDRL removal exam noted complaints of blurred vision due to lost glasses.  Exam documented retained glass fragments in both eyes with no visual field loss, no double vision, and normal corrected visual acuity.  

The Board directed attention to its rating recommendation based on the above evidence.  All exams proximate to TDRL placement and TDRL removal documented visual findings that did not rise to the 10% rating level IAW VASRD criteria (vision in one eye 20/50:  In the other eye 20/40).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral eye condition.  

Contended PEB Conditions.  

Post-Concussion Syndrome (TBI) with Mild Cognitive Disorder and Headache.  The Board’s main charge is to assess the fairness of the PEB’s determination that the Post-Concussion Syndrome [TBI] with mild cognitive disorder with headache condition, and (likely residual of) sensorineural hearing loss, were not unfitting.  The Board’s threshold for countering fitness determinations is preponderance of the evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The TBI with headache was not profiled, but may have been overshadowed by the S4 profile for PTSD.  The moderately severe sensorineural hearing loss was profiled as H2.  The commander’s statement referenced the profile without mentioning any specific conditions.  The NARSUM and MEB adjudged that the TBI with headaches and hearing loss did not fail retention standards.  There was scant performance based evidence from the record that any of these symptoms significantly interfered with satisfactory duty performance.  However, there can be significant overlap of symptoms between TBI and PTSD.  Therefore, any TBI symptoms with PTSD overlap were considered under the rating for the unfitting PTSD condition above.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the TBI condition, including residuals, and so no additional disability ratings are recommended.  

Sensorineural hearing loss.  The Board’s main charge is to assess the fairness of the PEB’s determination that the sensorineural hearing loss (likely residual of TBI), was not unfitting.  The Board’s threshold for countering fitness determinations is preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The moderately severe sensorineural hearing loss was profiled as H2.  The commander’s statement referenced the profile without mentioning any specific conditions.  The NARSUM and MEB adjudged that the hearing loss did not fail retention standards.  There was scant performance based evidence from the record that any hearing condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the sensorineural hearing loss, and so no additional disability ratings are recommended.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on AR 635-40 (and possibly DoDI 1332.39) for rating PTSD was operant in this case and the condition was adjudicated independently of that instruction by the Board.  In the matter of the PTSD (and TBI) condition, the Board unanimously recommends a disability rating of 50% for the period of TDRL; and by a majority vote, recommends a 10% permanent rating, coded 8045-9411 IAW VASRD §4.129 and §4.130.  In the matter of the bilateral eye condition and IAW VASRD §4.79, the Board unanimously recommends no change in the PEB adjudication for TDRL placement or for the permanent rating.  In the matter of the contended post-concussion syndrome (TBI) with mild cognitive disorder and headache and hearing loss conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified to reflect a disability rating of 50% for the prescribed period of temporary retirement (IAW §4.129), and then permanently separated with severance pay by reason of physical disability with a final 10% rating effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Post-Traumatic Stress Disorder
9411
50%
10%
Intraocular Foreign Body in Right Eye and inert
6099-6079
0%
0%
COMBINED
50%
10%






The following documentary evidence was considered:  

Exhibit A.  DD Form 294, dated 20131219, w/atchs 
Exhibit B.  Service Treatment Record 
Exhibit C.  Department of Veterans’ Affairs Treatment Record 












SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXX, AR20150018239 (PD201400075)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
50% disability rather than 30% for the period 21 September 2004 to 15 August 2006 and then following this period no recharacterization of the individual’s separation or modification of the permanent disability rating of 10%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was separated with a permanent combined rating of 10% effective the day following the TDRL period with no recharacterization of the individual’s separation.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 50% retired pay for the constructive temporary disability retired period effective the date of the individual’s original medical separation and adjusting severance pay as necessary to account for the additional TDRL time in service.






3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:

	
Enclosures

CF: 
(  ) DoD PDBR
(  ) DVA

		








			

