





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX		CASE:  PD-2014-00196
BRANCH OF SERVICE:  Army		SEPARATION DATE:  20080323


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E4, Petroleum Supply Specialist, medically separated for “fibromyalgia” with a disability rating of 20%.


CI CONTENTION:  Her condition continues to worsen and negatively impact her daily activities.  Her complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20080326
VARD - 20080620
Condition
Code
Rating
Condition
Code
Rating
Exam
Fibromyalgia, with wide-spread Musculoskeletal Pain
5025
20%
Fibromyalgia
5025
0%
20080508 
Cervicalgia
Not Unfitting
Degenerative Disc Disease of the Cervical Spine
5242
0%
20080508
Bulging Intervertebral Disc Cervical





Adjustment Disorder with Depressed Mood

Major Depressive Disorder; Generalized Anxiety Disorder
9413-9413
30%
20080505
Lumbago

Minimal Thoracic Spine Scoliosis
5299-5239
NSC
20080508
Scoliosis





Migraines

Migraine
8100
0%
20080516
Irritable Bowel Syndrome

Irritable Bowel Syndrome
7319
0%
20080508
COMBINED RATING:  20%
COMBINED RATING FOR ALL VA CONDITIONS:  30%




ANALYSIS SUMMARY:

Fibromyalgia.  The service treatment records indicated that the CI was diagnosed with cervicalgia prior to being assessed with fibromyalgia (FM).  She underwent evaluations with the pain clinic, neurology, gastroenterology, and rheumatology to evaluate and manage her pain, migraine headaches and irritable bowel syndrome (IBS).  Rheumatology consultation dated 18 June 2007 recorded a 1 year history of chronic fatigue, widespread musculoskeletal pain, poor sleep, headaches, irritable bowels, intermittent paresthesias, arthralgias, myalgias, and mood disturbance.  It was noted that her symptoms had not improved with non-steroidal medications, and that she was being followed in the pain clinic.  Her pain symptoms were present most days at an intensity of 5/10.  On examination, the rheumatologist recorded 14 of 18 tender points, noting that the CI met diagnostic criteria for FM.  The examiner noted that her sleep was non-restorative, her pain was widespread, and she suffered from fatigue, intermittent paresthesias, mood disturbance and IBS.  The CI underwent electromyogram (EMG) to rule out myopathy (disease of the muscle tissue).  The examination was normal. The CI also underwent nerve conduction (NCS) studies to evaluate her report of intermittent paresthesias; that exam was normal.  In addition to being diagnosed with fibromyalgia, the CI was diagnosed with migraine headaches, lumbago, cervicalgia, IBS, and an adjustment disorder.  MRI of the cervical spine in June 2006 was consistent with bulging intervertebral cervical disc.    Radiographs of the thoracic and lumbar spine in February 2006 demonstrated findings consistent with scoliosis.  MRI of the lumbar spine demonstrated no evidence of disc herniation or compromise of the nerve roots.

At the Medical Evaluation Board (MEB) narrative summary (NARSUM), on 17 September 2007, approximately 6 months prior to separation, the CI reported the pain in her neck and upper back was worse compared to 6 months prior.  The pain was sharp and radiated down the spine, which also ached.  In the previous 3 months her pain was rated at 8/10 with and without strenuous activity.  The pain was a constant problem during her awake hours.  With rest, heat and medication, her pain decreased to 4/10.  She was frequently awoken at night due to pain, which she noted had contributed to her daytime fatigue, stress, and anxiety.  The CI indicated that she could lift 15 pounds without increase in pain and could walk ½ mile without increase in pain.  She could only stand in 1 position for 10 minutes and could sit for 30 minutes without increase pain, and could not run at all.  Physical examination was not performed during the NARSUM; however, the DD Form 2808 documented a normal clinical evaluation.  The NARSUM recorded the diagnoses of cervicalgia, fibromyalgia, adjustment disorder with depressed mood, and conversion disorder as not meeting retention standards.  The conditions of lumbago, migraines, IBS, bulging intervertebral disc cervical, and scoliosis were opined to meet retention standards.  These conditions were forwarded to the MEB.  In October 2007 the MEB listed all of the above conditions as noted.  In November 2007, MEB revised the MH diagnoses and forwarded all of the above conditions with the exception of conversion disorder, to the PEB for adjudication.

The CI was non-attendant for the VA Compensation and Pension (C&P) examination related to the fibromyalgia condition; however, she was present for the examinations related to the other identified conditions.

The Board noted the PEB associated the neck, upper back, IBS, depressive symptoms, headaches, cervicalgia, and paresthesias as forming the constellation of symptoms related to the single unfitting condition, fibromyalgia, coded 5025 at 20%, for “symptoms precipitated by exertion or emotional stress and present more than 1/3 or the time.”  However, the Board noted each associated condition was determined to be not separately unfitting.  The CI was non-attendant to the C&P examination scheduled in 2008, and therefore was assigned a 0% evaluation.  However, the 2012 VARD granted a 40% evaluation retroactive to March 2008, for the condition of fibromyalgia, after the CI entered a Notice of Disagreement for this condition.  A rating of 20% rating under the 5025 code requires widespread pain and tender points with associated symptoms to be episodic and present more than one third of the time.  The Board first unanimously agreed that the preponderance of evidence in the record supports the fibromyalgia condition to be unfitting and to warrant a rating of 20% under 5025.  A rating of 40% requires widespread pain and tender points with or without associated fatigue, sleep disturbance, stiffness, paresthesias, headache, irritable bowel symptoms, depression, anxiety, or Raynaud’s-like symptoms that are constant, or nearly so, and refractory to therapy.  The NARSUM documented the CI report that her pain was a constant problem during her awake hours.  With rest, heat and medication, her pain decreased to 4/10.  She was frequently awoken at night due to pain which she noted had contributed to her daytime fatigue, stress, and anxiety.  She noted no improvement in her condition.  The rheumatology consult noted that her condition had been refractory to treatment and that she had pain on most days.  The Board was unable to find any documentation that her condition occurred only occasionally or intermittently, or sporadically.  The Board members concluded the criteria for the higher rating of 40% were supported by the evidence at hand.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 40% for the fibromyalgia condition.


Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that lumbago, cervicalgia, bulging intervertebral cervical disc, migraine headaches, IBS, scoliosis, and adjustment disorder with depressed mood conditions were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The lumbago, migraine headaches, IBS, adjustment disorder with depressed mood, and scoliosis conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  The adjustment disorder condition is not a psychical disability and therefore, is not compensable or ratable IAW DoDI 1332.38.  The Board noted the profile listed the condition of chronic neck pain (cervicalgia) in association with cervical disc disease.  As noted previously, the chronic neck pain was subsumed under the primary condition of fibromyalgia, and therefore, was considered in its rating, and not independently unfitting.  Although the cervical disc condition was implicated in the commander’s statement, there was no evidence of nerve root involvement, and the symptoms potentially related to this condition were either accounted for by the primary condition or were transient in nature.  Nerve conduction studies related to this condition were negative.  All contended conditions were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the lumbago, cervicalgia, bulging intervertebral cervical disc, migraine headaches, IBS, and scoliosis; therefore, no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the fibromyalgia condition, the Board unanimously recommends a disability rating of 40%, coded 5025 IAW VASRD §4.71a.  In the matter of the contended lumbago, cervicalgia, bulging intervertebral cervical disc, migraine headaches, IBS, and scoliosis conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of her prior medical separation:

CONDITION
VASRD CODE
RATING
Fibromyalgia
5025
40%
RATING
40%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140102, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160006627 (PD201400196)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA

