





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE: PD-2014-00244
BRANCH OF SERVICE:  MARINE CORPS 	SEPARATION DATE:  20070331


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Mortarman) medically separated for a left knee condition which could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The two diagnoses “other disorder of muscle, ligament, and fascia” and “derangement of lateral meniscus, unspecified” were forwarded as the only submissions to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The Informal PEB appropriately consolidated the separate MEB diagnoses as a single unfitting condition, “left chronic iliotibial band pain syndrome [noting surgical residuals],” rated 20%, with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.  


CI CONTENTION:  The CI attached a letter (Exhibit A) to the application requesting that the Board “reevaluate my discharge status;” citing his increased VA rating since separation, his currently “severely limited” physical status and alleging that the Service failed to provide “proper medical attention.”  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20070213
VA* - (~4 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Pain Syndrome,  Left Knee 
5257
20%
Surgical Residuals, Left Knee
5019-5259
10%
20070726
Conditions x 0 (Not In Scope)
Other x 1
RATING:  20%
RATING:  20%
*Derived from VA Rating Decision (VARD) dated 20070830 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:   

Left Knee Condition.  The service treatment record (STR) corroborates the history in the narrative summary (NARSUM) of an initial injury to the left knee (“pop” during a full gear run) in January 2006 (14 months pre-separation).  Magnetic resonance imaging (MRI) 2 weeks later was normal.  With persistent pain, the CI underwent diagnostic arthroscopy in May 2006 and findings were normal.  Subsequently the CI was diagnosed with iliotibial band syndrome, and in August 2006 (7 months pre-separation) underwent an iliotibial band release procedure.  This was met with minimal success and an MEB was initiated. The NARSUM documents a re-injury (moving furniture) in November 2006, although there is no STR entry in evidence for this event and no further details were provided.  Various STR entries confirm a normal gait, with none to the contrary.  Various STR entries document grossly normal range-of-motion (ROM), and there are measurements of flexion ranging from 110 to 130 degrees (normal 140, minimum compensable 45) with a trend toward improvement.  There are STR entries confirming joint stability (along with MRI and arthroscopic confirmation of intact ligaments), with none indicating instability; although, all of these preceded the November trauma.  There is an STR entry by the NARSUM orthopedist (2 months after the re-injury) which was dated 2 days prior to the NARSUM and duplicated the NARSUM findings elaborated below.  There are no STR entries documenting effusion, locking, or periods of incapacitation after surgical recovery.

The NARSUM was conducted 10 January 2007 (10 weeks pre-separation) and documented “chronic pain on climbing stairs, squatting, walking a prolonged distance.  However, he has no pain with range of motion currently.”  The NARSUM physical examination (no comment with regards to gait) recorded “full active” ROM and the absence of tenderness.  The finding “positive varus laxity with a bilateral symmetry to this exam” was documented (implying baseline anatomic laxity, not instability); and, the joint was otherwise stable (negative dial test [posterior and lateral stability to stress]).  The examiner noted a “pop” and lateral pain with McMurray’s test, which is an equivocally positive test for impingement (most commonly due to meniscal injury).  The diagnosis “rule out left lateral meniscus tear” was added to the illiotibial band diagnosis (accounting for the additional diagnosis submitted to the PEB as per the summary), with a plan for a follow-up MRI.  

A VA Compensation and Pension (C&P) examination was conducted 26 July 2007 (4 months post-separation) and documented intermittent pain (3 hour episodes, 4 per week) rated 6/10 “elicited by physical activity.”  The VA examiner opined that there was “no functional impairment” and documented employment in construction (usual occupation).  The VA physical examination recorded a normal gait (no brace or assistive device); noted the absence of tenderness, effusion, weakness, subluxation, or locking; and documented stability to stress testing in all planes without impingement (negative meniscal signs).  The VA measured ROM was flexion to 140 degrees and extension 0 degrees (normal), noting the development of pain with repetitions.

The Board directed attention to its rating recommendation based on the above evidence.  The rationale for the PEB’s 20% rating under code 5257 (knee, other impairment of) was not elaborated, but IAW VASRD §4.71a would reflect “moderate” instability.  The VA’s 10% rating was under code 5019-5259 (bursitis rated as persistent symptoms after meniscectomy [which had not been performed]).  Members agreed that, although rated for instability by the PEB, there was marginal (if any) evidence of objective instability (including at separation, after the re-injury).  The option of dual ratings for instability and pain-limited ROM was discussed; but, members agreed that, even if conceded as justifiable, this approach would offer no rating advantage; since, the equivocal degree of instability (if any) in evidence could not be reasonably characterized as more than “slight” which rates 10% via 5257, and any separate rating for painful motion would be a maximum 10%.  There is no evidence for compensable ROM impairment, frequent effusions, or locking which would support a rating higher than 10% under any applicable code.  Especially since the presence of any ratable instability is speculative (invoking undiagnosed ligamental involvement with the re-injury), members agreed that dual ratings in this case were neither well supported nor advantageous.  There is no evidence for compensable ROM impairment, frequent effusions, or locking which would support a rating higher than 10% under any applicable code; thus, the PEB’s 20% rating is conceded as the most favorable recommendation (IAW DoDI 6040.44).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the left knee condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the left knee condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination. 


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131231, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








		
	
 
 MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 30 Nov 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXXXXXXX, former USMC  
- XXXXXXXXXXXXXXXXXXXX, former USMC 
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXXXXXXX, former USMC



						  XXXXXXXXXXXXXXXXXXXX
	     				  Assistant General Counsel
						  (Manpower & Reserve Affairs)
					  



