





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00292
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20071216


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-5, Armor Crewman, medically separated for right shoulder and bilateral knee conditions.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty.  He was issued a permanent U3/L3 profile and referred for a Medical Evaluation Board (MEB).  The shoulder and knee conditions, characterized as “right shoulder pain” and “bilateral patellofemoral syndrome”, were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded 10 other conditions for PEB adjudication.  The Informal PEB (IPEB) adjudicated “chronic right (non-dominant) shoulder pain” and “bilateral knee pain due to retropatellar pain syndrome” as unfitting, rated at 10% and 0%, respectively.  The remaining conditions were determined to be not unfitting.  The CI initially appealed to the Formal PEB, but withdrew his appeal and was medically separated.  


CI CONTENTION:  “I would like to receive full retirement and a 100% rating w/o being able to work.”  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  




RATING COMPARISON:  

Service IPEB – Dated 20070706
VA - (~6 Mos. Post-Separation) 
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Right (Non-Dominant) Shoulder Pain
5099-5003
10%
…Right Rotator Cuff Repair…
5201-5024
10%
20070510
Bilateral Knee Pain…
5009-5003
0%
Right Knee Tendonitis
5024
0%
20070510



Left Knee Patellofemoral…
5024
0%
20070510
GERD
Not Unfitting
GERD
7399-7346
10%
20070510
Psoriasis
Not Unfitting
Psoriasis
7816
NSC
20070510
Mild Obst. Sleep Apnea
Not Unfitting
Obstructive Sleep Apnea
6847
50%
20070510
Hearing Loss with Tinnitus
Not Unfitting
Tinnitus
6260
10%
20070510
Low Back Pain
Not Unfitting
Lumbar Sprain
5237
10%
20070510
Motion Sickness
Not Unfitting
No VA Rating
Hypertension
Not Unfitting
Hypertension
7101
10%
20070510
Anxiety
Not Unfitting
Panic Disorder…
9412
10%
20070510
Headaches
Not Unfitting
No VA Rating
Right Carpal Tunnel…
Not Unfitting
Right Ulnar Neuritis…
8616
10%
20070510
Other x 0 (Not in Scope)
Other x 0
Combined:  10%
Combined:  80%
Derived from VA Rating Decision (VARD) dated 20080610 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Right Shoulder Pain Condition.  The narrative summary (NARSUM) noted the CI was left hand dominate and had right shoulder pain with worsening during a deployment in 2004.  The CI had steroid injections while deployed and subsequently underwent two surgeries (arthroscopic subacromial decompression in June 2005 and an open rotator cuff repair in May 2006).  At the MEB exam, the CI reported complaints of pain and decreased range-of-motion (ROM) with pain especially with overhead activities.  He was taking narcotic pain medication (Hydrocodone) and was not taking any anti-inflammatories.  He reported infrequent numbness and tingling in his hand.  Nerve conduction studies were reported to be normal, and MRI documented prior rotator cuff repair without evidence of labral or rotator cuff tears.  X-rays documented a stable widened acromioclavicular joint.  The MEB physical exam, approximately 8 months prior to separation, documented pain-limited ROM to forward flexion of 140 degrees (normal 180) and abduction to 150 degrees (normal 180).  

At the VA Compensation and Pension (C&P) exam performed approximately 2 months before separation, the CI reported pain, weakness, can’t use right shoulder for heavy work, stiffness decreased mobility, swelling and giving way at random times, and lack of endurance.  Narcotic pain medication provided some relief of the pain.  The CI described that he could not do heavy work with the arm and could not work overhead.  Exam documented tenderness and guarding of movement with normal forward flexion with pain, and pain-limited abduction to 140 degrees (normal 180).  The “joint function is additionally limited by the following after repetitive use:  pain, fatigue, weakness, lack of endurance and pain has the major functional impact.  There were no findings of instability, laxity or impingement.  

The Board directed attention to its rating recommendation based on the above evidence.  Both the PEB and VA rated the right shoulder condition at 10% using coding with criteria of pain-limited motion (5024 [tenosynovitis] uses the 5003 rating criteria).  There was insufficient evidence that shoulder motion was limited at shoulder level (approximately 90 degrees) or below for any rating higher than 10%.  There was insufficient evidence of recurrent shoulder dislocations, bony malunion or loose movement for alternative or higher rating under codes 5202 (humerus, other impairments) or 5203 (clavicle or scapular impairment).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right shoulder condition.  

Bilateral Knee Pain Condition.  The CI complained of bilateral knee pain (right more than left) beginning during his deployment in 2004, with progressive worsening while in Iraq.  Physical therapy and non-steroidal anti-inflammatory medications did not resolve the bilateral knee pain.  Treatment notes indicated problems with both knees hurting (left worse than right in some notes).  The CI noted pain in both knees that occurred with prolonged sitting, extensive walking, and running.  A September 2006 note and October 2006 profile indicated an MMRB was being conducted for the knees condition.  X-rays documented mild bilateral compartment narrowing and patellar tilt without subluxation and without other abnormalities.  The diagnosis was bilateral patellofemoral pain syndrome and the profile included an L3 with the diagnosis of bilateral knee pain.  The DD Form 2807-1, Report of Medical History, indicated the CI had swelling and pain in both knees with both knees locking-up and giving out at least once a month depending on activities.  He had “worn braces on and off.”  At the MEB exam, the CI reported bilateral knee pain (right worse than left) as a constant aching pain with occasional sharp pains.  Pain was from 5-8/10 and made worse with squatting, prolonged sitting and riding in a car.  The MEB physical exam, approximately 8 months prior to separation documented bilateral normal knee ROM with crepitus and positive pain with grinding and patellar compression testing.  The knee was stable (no laxity) without any abnormal meniscal signs.  

At the VA Compensation and Pension (C&P) exam performed approximately 2 months before separation, the CI complained of chronic bilateral knee pain up to 6/10 since 2004.  Pain in the right was worse than the left.  He related symptoms of weakness, inability to do heavy work on his feet, stiffness, swelling if overuse occurs, giving way at random times, and lack of endurance.  Treatment with oxycodone (narcotic pain medication) provided partial relief and he could not run, do extended walking or be on his feet for long periods.  On exam, the CI had normal gait and bilateral knee ROM (0-140 degrees).  The right knee was tender with painful motion and was additionally limited after repetition by “pain, fatigue, weakness, lack of endurance and pain has the major functional impact,” and not limited by incoordination.  The left knee had no painful motion.  Neither knee had laxity, instability, or positive meniscal signs.  

The Board directed attention to its rating recommendation based on the above evidence.  The Board, IAW VASRD §4.7 (higher of two evaluations), must consider separate ratings for PEB bilateral joint adjudications; although, separate fitness assessments must justify each disability rating.  An MMRB recommended an MEB based on a permanent L3 profile for bilateral retropatellar pain syndrome.  The commander’s statements indicated the CI was not able to perform the tasks of an armor crewman or perform in a field or tactical environment, with a second memo recommending retention in an administrative (Computer Technician-46F) position.  In this case, both knees were considered to fail retention standards; both were implicated by the NARSUM and both were profiled.  Members agreed that the evidence of the record reasonably supported that each knee was separately unfitting.  

With regards to rating each knee, the Board adjudged that the MEB exam more nearly aligned with the disability picture in the entirety of the record and had the highest probative value for rating at the time of separation.  The MEB exam documented bilateral findings of crepitus and painful patellar grinding and compression that would warrant a 10% rating for each knee with consideration of VASRD §4.40 (functional loss), §4.45 (the joints) and §4.59 (painful motion).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends that each knee be found unfitting with a disability rating of 10% for the right knee condition and 10% for the left knee condition.  

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that GERD (gastroesophageal reflux disease); psoriasis; sleep apnea; hearing loss with tinnitus; low back pain; motion sickness; hypertension; anxiety; headaches; and right carpal tunnel syndrome were not unfitting.  The Board’s threshold for countering fitness determinations is preponderance of the evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  None of the contended conditions were profiled or implicated in the commander’s statement and all of the conditions were judged to meet retention standards.  All were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended GERD; psoriasis; sleep apnea; hearing loss with tinnitus; low back pain; motion sickness; hypertension; anxiety; headaches; and right carpal tunnel syndrome conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on the USAPDA pain policy / AR 635-40 for rating was likely operant in this case and the conditions were adjudicated independently of that policy / instruction by the Board.  In the matter of the right shoulder condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the bilateral knee condition, the Board unanimously recommends that each joint be separately rated as follows:  an unfitting right knee condition coded 5099-5003 and rated 10%, and an unfitting left knee condition, coded 5099-5003 and rated 10%, both IAW VASRD §4.71a.  In the matter of the contended GERD; psoriasis; sleep apnea; hearing loss with tinnitus; low back pain; motion sickness; hypertension; anxiety; headaches; and right carpal tunnel syndrome conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be recharacterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Chronic Right (Non-Dominant) Shoulder Pain
5099-5003
10%
Bilateral Knee Pain Due to Retropatellar Pain Syndrome
Right
5099-5003
10%

Left
5099-5003
10%
COMBINED (w/ BLF)
30%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131220, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record


SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXXXX, AR20160000194 (PD201400292)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to recharacterize the individual’s separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this letter:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.






3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			      
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA














