





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00390
BRANCH OF SERVICE:  Army  	  SEPARATION DATE:  20060624


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Counter Intelligence) medically separated for bilateral shin splints.  The condition could not be adequately rehabilitated to meet the physical requirements of her Military Occupational Specialty (MOS).  She was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The “bilateral shin splints (slight/intermittent)” was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded three other conditions (“bilateral knee pain; bilateral ankle pain and bilateral foot pain”) for PEB adjudication.  No other condition was submitted by the MEB.  The Informal PEB adjudicated the bilateral shin splints condition as unfitting, rated 0%, with application of AR 635-40.  The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated.  


CI CONTENTION:  Her condition continues to worsen and negatively impact her daily activities.  Her complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:    

IPEB – Dated 20070905
VA* - (~2 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Shin Splints
5022
0%
Shin Splints Right Lower Extremity with Slight Knee and Ankle Disability
5299-5262

10%
20060518



Shin Splints Left Lower Extremity with Slight Knee and Ankle Disability
5299-5262
10%
20060518
Other MEB/PEB Conditions x 0  (Not in Scope)
Other x 2
RATING:  0%
RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20070221 (most proximate to date of separation (DOS)).  
ANALYSIS SUMMARY:  The PEB adjudicated the right and left lower leg conditions as a single unfitting condition coded 5022 (periostitis) and rated 0% and may have relied upon AR 635-40 B24.f. for its rating.  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications or implied adjudication that each condition was separately unfitting.  The Board also noted that “bundling” of two or more conditions may be permissible under the VASRD 5003 rating requirements (which apply to 5022).  The Board’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the Board considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  

Bilateral Shin Splints Condition.  According to the service treatment records and the narrative summary (NARSUM) the CI developed bilateral anterior lower leg pain in late 2002.  She was deployed in 2003, but was medically evacuated from theater due to lower extremity (LE) pain.  Throughout the course of treatment, multiple bone scans showed evidence of stress reactions consistent with generalized overuse changes, but no evidence of definite stress fractures, and bilateral LE X-rays (including studies of the tibia/fibula, knees, ankles, and feet) were negative.  The CI was evaluated by orthopedics and podiatry and was initially diagnosed with bilateral shin splints.  Conservative treatment, including physical therapy, was not effective and bilateral leg pain continued and impaired the CI’s ability to perform her full duties.  At an orthopedic evaluation 10 March 2006, three months before separation, the CI reported increased leg pain with weight bearing activity, accompanied by numbness and tingling of her toes.  The exam noted bilateral tenderness to palpation (TTP) of the anterior and lateral legs, without soft tissue (fascial) defects, and normal pulses and sensation.  The orthopedic specialist diagnosed bilateral chronic exertional compartment syndrome (ECS) and discussed the surgical options.  The CI declined surgery and was given a permanent profile and an MEB was initiated.

The permanent profile listed “bilateral shin splints, bilateral knee, ankle, and foot pain.”  The commander’s statement noted the CI’s leg pain caused by bilateral chronic ECS prevented the CI from successful performance of basic soldier functions.

At the MEB exam 3 months before separation, the CI reported bilateral anterior lower leg pain.  The MEB physical exam noted a normal gait.  There was TTP of the anterior leg without redness or swelling and palpation of the “remainder of the lower extremities” was unremarkable.  LE pulses and sensation were normal.  There was full range-of-motion (ROM) of the knees and ankles and the CI could walk on her heels and toes.  The MEB examiner indicated that “the remainder of her physical examination was within normal limits.”

At the VA Compensation and Pension (C&P) exam a month before separation, the CI reported bilateral lower leg pain that was increased by activity and relieved by rest.  She reported she could function with the pain with medication as needed.  She denied any lost time from work, but indicated she was unable to run or jump due to the condition.  The exam noted normal posture and gait.  Examination of the bilateral lower legs noted TTP and X-rays of the bilateral tibia/fibula were normal.  At the same C&P exam, the CI separately reported bilateral knee, ankle, and foot pain.  The CI reported ankle pain once per month and knee pain brought on by activity and relieved by rest twice a day.  She reported no incapacitation or functional impairment from the knee or ankle pain.  She reported that foot pain occurred with standing and walking only, not at rest and indicated she could not run and jump.  The exam noted bilateral knee tenderness with crepitus and normal ROM with pain at end ROM.  The bilateral ankles were tender with dorsiflexion of the right and left ankles of 15 degrees (normal 20) and plantar flexion of 35 degrees (normal 45), with painful motion.  The foot exam noted that use of arch supports alleviated the symptoms and on exam the CI had no limitation of walking or standing and no other foot deformity was noted.  

The Board first deliberated whether each lower leg condition remained reasonably considered as separately unfitting when de-coupled from the PEB’s combined adjudication as elaborated above.  The CI reported duty limiting pain in both legs and bilateral leg pain was addressed at all treatment visits in record.  The bilateral leg condition was permanently profiled and implicated by the commander as preventing the CI from performing the full duties of a soldier.  Members readily agreed that there was not a preponderance of evidence to overcome the presumption that each leg remained reasonably considered unfitting at the time of separation and therefore each leg condition was eligible for individual rating.  The Board noted that the coding and rating features of the right and left leg conditions are identical, and therefore the two conditions are considered together below.

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB bundled the right and left leg conditions and assigned a rating of 0%, coded 5022 (periostitis), which defaults to 5003 (arthritis, degenerative) rating criteria, based on residual leg pain with no limitation of motion.  The VA rated the right leg and the left leg conditions 10% each, both coded 5299-5262 (analogous to tibia/fibula impairment), an analogous code for shin splints, noting slight ankle disability.  The Board noted that the recurrent bilateral leg pain was initially diagnosed as shin splints and later diagnosed by an orthopedic specialist as ECS.  The predominate LE symptom was activity related pain, associated with numbness/tingling of the toes, with no fixed sensory or motor deficits and more than one rating for each leg for pain would be prohibited by VASRD §4.14 (avoidance of pyramiding).  Therefore, Members agreed that the leg conditions could each only be provided a single rating, either IAW VASRD 4.71 (musculoskeletal conditions) or alternatively, but not additionally, IAW 4.73 (muscle injuries).  

The Board first considered rating IAW VASRD §4.71a.  All members agreed that the right and left leg conditions combined as a bilateral condition met a 10% rating coded analogously to 5022 for periostitis of both legs.  However, the Board majority agreed that each leg could be rated 10% individually based on consideration of functional loss IAW VASRD §4.40 (Functional loss), which states that “a part which becomes painful on use must be regarded as seriously disabled”.  The Board next considered alternatively rating the bilateral leg conditions IAW 4.73, coded as 5399-5312 (analogous to muscle injury of the anterior leg - Group XII), an analogous code for compartment syndrome.  The Board reviewed the rating criteria of 5312 which are subjective, with a 0% rating for `slight’, 10% rating for `moderate’, 20% for `moderately severe’, and 30% for `severe’ muscle injury.  The Board considered when coding a condition that did not involve penetrating or blunt trauma analogously to 5312, the discrimination between the `slight’ and `moderate’ characterizations depends on the presence of at least one `cardinal sign or symptom’ of muscle injury specified as “loss of power, weakness, lowered threshold of fatigue, fatigue-pain, impairment of coordination and uncertainty of movement” for `moderate’, as opposed to none for `slight’.  At the MEB and C&P exams the CI reported bilateral leg pain aggravated by weight bearing activities.  Therefore, the Board majority concluded that based on the presence of the cardinal symptom of fatigue-pain, the leg conditions were best described as `moderate’ and not `slight’ and met the 10% rating, but neither could be characterized as `moderately severe’, which by analogy Members judged would require more symptoms and greater objective evidence of muscle injury, in this case findings such as fascial defects or muscle weakness or atrophy.  The Board majority agreed that although a 10% rating for each leg could be supported coded as 5022 or 5299-5262 (VA coding choice), the 5399-5312 criteria were a better fit to the medical evidence in record at the time of separation based on the orthopedic diagnosis of the leg pain as bilateral exertional compartment syndrome close to separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority recommends a disability rating of 10% for the right leg condition and 10% for the left leg condition, both coded 5399-5312.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, the PEB may have relied upon AR 635-40 for rating the bilateral shin splints and the condition was adjudicated independently of that policy and regulation by this Board.  In the matter of the bilateral leg condition, the Board majority recommends a disability rating as follows: an unfitting right leg condition and an unfitting left leg condition, each rated 10%, both coded 5399-5312 IAW VASRD §4.73.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:  

CONDITION
VASRD CODE
RATING
Right Shin Splint Condition
5399-5312
10%
Left Shin Splint Condition
5399-5312
10%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140110, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record





SAMR-RB										


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXXX, AR20160002348 (PD201400390)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation to modify the individual’s disability rating to 20% without recharacterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA

