





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	               CASE:  PD-2014-00420
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20071123


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5, Wheeled Vehicle Mechanic, medically separated for L4-5 disc protrusion and diffuse annular bulging.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).   The “herniated disc, L4-5” and “intervertebral disc degeneration,” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded six other condition(s) listed below for PEB adjudication.  The Informal PEB adjudicated “L4-5 disc protrusion and diffuse annular bulging” as unfitting, rated 10%. The remaining conditions were determined to be not unfitting.  The CI made no appeals and was medically separated.    


CI CONTENTION:  The CI elaborated no specific contention in her application.  The CI’s complete submission is at exhibit A.  


 SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:    

IPEB – Dated 20070923
VA* - (~1 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
L4-5 Disc Protrusion and Diffuse Annular Bulging
5299-5242
10%
Myofascial Lumbar and Thoracolumbar Syndrome 

5237
20%
20071228
Other x 6 (Not In Scope)
Other x 9 
RATING:  10%
RATING:  70%
*Derived from VA Rating Decision (VARD) dated 20080428 (most proximate to date of separation (DOS)).  



ANALYSIS SUMMARY:  

L4-5 Disc Protrusion and Diffuse Annular Bulging Condition.  The service treatment record (STR) and narrative summary (NARSUM) documented 2 acute care visits for low back pain in July 2000 (within the first month after entry into service).  In October 2001 (6 years pre-separation), orthopedics was consulted for low back pain secondary to mastodynia (large breasts).  A primary care visit in July 2003 (4 years pre-separation) documented atraumatic low back pain that was constant and radiated to the mid back without paresthesias.  The records were silent for back pain until an acute care visit in December 2006 (11 months pre-separation) during which the CI reported “off and on” upper back pain for a month that occasionally radiated “down the back to the right side.”  The examiner documented tenderness of the T7-T10 paraspinal muscles, primarily on the right; and full range-of-motion.  At an orthopedic visit in July 2007 (4 months pre-separation), the examiner documented tenderness to palpation of the lumbar paraspinal musculature and full lumbosacral range-of-motion (ROM).  Nerve tension testing was negative, with normal strength and reflexes bilaterally.  The examiner opined “no evidence of radiculopathy or instability.”  Radiographic evaluation in March 2007 (8 months pre-separation) documented “minimal, grade I retrolisthesis [less than 25% slippage] of L3 vertebrae relative to L4; and degenerative disc disease at the L5-S1 level.”  Radiographic imaging in April 2007 documented left-sided disc protrusion at L4-L5, and diffuse disc bulging at L5-S1.  

On the MEB DD Form 2807-1 Report of Medical History dated 11 June 2007 (5 months pre-separation), the CI reported paresthesias and numbness with the back pain.  Physical therapy ranges-of-motion were obtained on 13 June 2007.  Thoracolumbar flexion after repetition was 90 degrees (normal), extension was 25 degrees (normal 30), left lateral flexion was 28 degrees (normal 30), right lateral flexion was 25 degrees (normal 30), and bilateral rotation was normal.  There was localized tenderness at the L5-S1 area and all movements were limited by pain.  There was no evidence of muscle spasm, guarding, abnormal gait or spinal contour.  On the MEB DD Form 2808 Report of Medical Examination dated 20 August 2007 (3 months pre-separation), the examiner documented normal spinal curvature, tenderness of the lumbosacral spine, negative nerve tension testing, with normal strength and symmetric reflexes bilaterally.  There was no STR evidence for gait disturbance, use of a brace or ambulatory assistive device, malalignment, or significant ROM limitation; and, no documentation of physician directed bed rest or periods of incapacitation.  

The MEB NARSUM exam was performed on 11 September 2007 (2 months pre-separation).  The examiner documented tenderness to palpation at the L5 level, and normal spinal curvature without spasm or guarding.  There was also a normal gait, negative nerve tension testing, and normal strength and reflexes bilaterally.  The examiner referred to the physical therapy measurements dated 13 June 2007 and stated that the ROM was “consistent with goniometer measurements.”  

At the VA Compensation and Pension (C&P) exam (dated 20 December 2007; a month after separation), the CI reported back pain that radiated to the lower left foot and was associated with numbness of the left buttock.  She denied periods of incapacitation or flare ups.  She denied weakness and use of assistive devices.  The examiner documented a “slow” gait, with tenderness of the thoracolumbar spine, and without muscle spasm.  Thoracolumbar flexion was 45 degrees, extension was 5 degrees, with 10 degrees each of bilateral rotation and bilateral lateral flexion.  Painful motion was noted throughout.  Nerve tension testing was positive on the left in the sitting position at 90 degrees.  Reflexes, strength, and sensation were normal bilaterally.  No additional limitations were noted during repetition, other than increased pain.  

The Board directed attention to the rating recommendation based on the above evidence.  The PEB adjudicated the L4-L5 degenerative disc disease as unfitting, rated 10% analogously coded 5299-5242 (degenerative arthritis of the spine) based on several in-service exams and the pre-separation physical therapy ROMs.  The VA rated the condition 20% coded 5237 (lumbosacral strain) based on the ROMs obtained at the VA C&P exam.  The Board considered the evidence for a higher rating.  There was no pre-separation documentation of thoracolumbar flexion greater than 60 degrees but not greater than 85 degrees to support a higher rating.  At the C&P exam, the CI did not report an interim history of further injury or other aggravation of the condition.  While the ROM limitations may have progressed over time, there was no evidence in the STR to conclude that the severity of the condition at separation approached that portrayed by the VA measurements.  There was no evidence of muscle spasm or guarding severe enough to result in abnormal gait or spinal contour in support of a higher rating.  There were no periods of physician prescribed bed rest noted in the record to support a higher rating under the alternate formula for intervertebral disc syndrome.  Although occasional radiating pain and subjective numbness were reported prior to separation, there were no objective neurologic abnormalities and there was insufficient evidence to indicate impairment of duty due to any radiculopathy.  Pain, whether or not it radiates, is rated under the general spine rating formula.  There was pre-separation documentation of localized lumbar tenderness not resulting in abnormal gait or abnormal spinal contour and painful motion to support a 10% rating.  Considering the totality of the evidence and mindful of VASRD §4.3 (reasonable doubt), Board consensus was that a disability rating of 10% for the low back condition was appropriately recommended in this case.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the low back condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140121, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003368 (PD201400420)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA










