





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	 CASE:  PD-2014-00442	
BRANCH OF SERVICE:  NAVY	SEPARATION DATE:  20050524  

	   
SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Intelligence Specialist) medically separated for bilateral carpal tunnel syndrome (CTS) which could not be adequately rehabilitated to meet the physical requirements of his Rating, and he was referred for a Medical Evaluation Board (MEB).  The diagnosis “bilateral [CTS]” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  Two other conditions, “cervical spondylosis with herniated nucleus pulposus [HNP, herniated disc]” and “lumbar [HNP],” were also submitted by the MEB.  The informal PEB adjudicated the bilateral CTS condition as unfitting, rated 20% (specifying 10% for each extremity under separate codes, accommodating the bilateral factor) with application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The lumbar and cervical disc conditions were determined to be Category III (not separately unfitting or contributing to the unfitting condition).  The CI initially requested a Formal PEB, but withdrew that in lieu of a request for formal reconsideration; and, the Reconsideration PEB affirmed the PEB findings and ratings.  The CI made no appeals and was medically separated.


CI CONTENTION:  His VA file justifies a higher rating.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW: The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:  
   
Service Recon IPEB – Dated 20050127
VA* – (7 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral CTS 
8615
10%
Right CTS
8615
0%**
20041014

8615
10%
Left CTS
Not initially rated**
20041014
Cervical HNP
Not Unfitting
Cervical Disc Disease
5243
10%
20041014
Lumbar HNP
Not Unfitting
Lumbar Disc Disease
5243
10%
20041014
Other x 0 (In Scope)
Not Service Connected x 3
20041014
Combined:  20%
Combined:  20%**
*   Derived from VA Rating Decision (VARD) dated 20050224 (most proximate to date of separation [DOS] in evidence.  
** Subsequent VARD dated 20070713 based on VA exam of 20070324 (22 mo. post-separation) conferred separate left and 
      right ratings of 10% each (code 8615) yielding a combined rating of 40%.


ANALYSIS SUMMARY:   

Bilateral CTS.  The service treatment record (STR) was silent regarding a diagnosis of CTS until it surfaced in the context of complaints of neck pain with upper extremity radiation and paresthesias.  A neurology consultation in August 2004 (10 months pre-separation) documented normal upper extremity strength and sensation, and electrodiagnostic (EMG) findings consistent with right CTS but “borderline” findings on the left.  There are other entries during the MEB period which reflect a diagnosis of bilateral CTS; and, which document findings of normal strength of all upper extremity muscle groups, normal measured grip strength, and normal measured range-of-motion (ROM) at the wrist, hand, and fingers.  There is no STR evidence indicating objective weakness, persistent objective sensory deficits, or mention of surgical interventions or plans.  

The narrative summary (NARSUM) was conducted on 7 October 2004 (7 months pre-separation) and documented “typical” symptoms of CTS, pain and numbness of the index and middle fingers, without elaboration of severity.  The only reference to specific functional impairment was the observation that “his hand numbness makes him somewhat clumsy.”  The NARSUM physical examination was confined to positive diagnostic tests for CTS (positive Phalen and Tinel signs) and did not record neurological findings or strength testing, other than noting the absence of numbness in the arms.  Neither the commander’s non-medical assessment (NMA) nor the MEB’s history and physical (DD Forms 2807-1 and 2808) provided any additional probative evidence.

A VA Compensation and Pension (C&P) examination was conducted on 14 October 2004 (a week after the NARSUM).  The source examination is not in evidence, but the VA rating decision (VARD) documented “normal function of the wrist and hand” which did not support the minimum compensable rating.  As per the rating comparison chart, only right CTS were initially rated by the VA.  The later bilateral rating of 10% each was based on pain and sensory symptoms, with C&P findings demonstrating normal strength of all arm and hand groups, symmetric reflexes, and intact sensation in all dermatomes.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB’s (and later VA) separate ratings of 10% were under code 8615 (neuritis, median nerve) which is an accurate clinical fit with CTS.  The 10% rating is for “mild” impairment; and, the code offers higher ratings of 30% major/20% minor for “moderate” and 50%/40% for “severe” impairment.  Members deliberated whether the functional limitation in evidence justifies a higher rating recommendation, but members agreed there was insufficient support for concluding that the neurological impairment could be fairly characterized as moderate or greater.  It would be overly speculative to link some clumsiness as documented in the NARSUM with more than mild functional impairment, and there is no STR or VA evidence of any additional occupational limitations.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the bilateral CTS condition.

Contended Cervical Condition.  The earliest entry in the STR for neck pain was from October 2003.  It was associated with upper extremity neurological symptoms which, as above, were eventually diagnosed as CTS rather than cervical radiculopathy.  Magnetic resonance imaging (MRI) in August 2004 (9 months pre-separation) demonstrated bi-level disc disease (C6/6, C6/7, neural foramina narrowing), and surgery was entertained but never transpired (including post-separation).  An abbreviated limited duty (LIMDU) board, incorporating the cervical, lumbar, and CTS conditions, was initiated shortly after the MRI.  It was effective for nine months (in effect at PEB), waived physical readiness training (PRT), and prohibited running, marching, and lifting over 20 pounds.  The MEB referral ensued a month later and was for all three of the above conditions.  A follow-up clinical note documented that the neck pain was “unchanged,” and no subsequent entries indicate improvement.  There in one STR entry which documents cervical flexion to 40 degrees (normal 45) and combined ROM of 335 degrees (normal 340), and various others which record grossly normal ROM.  As per the CTS evidence, there is no STR documentation of significant neurological deficits; and, there is no STR documentation of periods of incapacitation.

The NARSUM documented that “his neck pain...[is]...more severe than his back pain...[and] his neck pain interferes with his work and recreational activities....”  The NARSUM physical exam commented only on a positive Spurling test (radiating pain with passive maneuvers) without documenting ROM or any findings probative to rating.  The commander’s NMA was not probative to separate fitness implications of the CI’s various orthopedic conditions.  The pre-separation VA C&P examination (via the VARD narrative) documented combined ROM of 310 degrees (flexion not specified) and confirmed painful motion.  There was no evidence probative to fitness.

The Board directed attention to its recommendations based on the above evidence; and, its first charge with respect to this condition is an assessment of the fairness of the PEB’s determinations that it was not unfitting.  The Board’s threshold for countering Service fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  In this case the evidence supports a conclusion that the cervical condition arose as a duty limiting condition and was an integral cause for a LIMDU board and MEB referral.  There is no evidence that it responded favorably to treatment; and, all members agreed that there was ample evidence that it was associated with functional consequences not compatible with MOS requirements or continued naval service.  There is no evidence which contradicts or mitigates these conclusions.  After due deliberation, members agreed therefore that a preponderance of performance-based evidence favors a recommendation of the cervical spine condition as separately unfitting and eligible for Service disability rating.

Having so concluded, deliberations turned to the appropriate coding and rating recommendation for the condition.  The ROM evidence, especially with the VA documentation of painful motion, supports a VASRD §4.71a rating of 10%.  There is no competing ROM evidence or documentation of abnormal contour which would support a higher rating, no evidence for ratable peripheral nerve impairment which would provide for additional rating, and no documentation of incapacitating episodes which would provide for a higher rating under that formula.  After due deliberation, considering all evidence and with deference to reasonable doubt the Board recommends 10% rating for the cervical spine condition; proposing code 5243 (intervertebral disc syndrome) for its clinical compatibility.

Contended Lumbar Condition.  There are STR entries from as early as 1999 which document periodic visits for chronic back pain (no injury).  There were periodic PRT waivers by history, but the only one in evidence (March 2001) prior to the MEB period waived only the walk/run and permitted all other events (including alternate aerobic).  There was increasing acuity beginning in 2004 as MEB proceedings were initiated, but there is no STR documentation of any specific exacerbation or inciting event for this.  An MRI (concurrent with cervical as above) demonstrated disc disease (central herniation L5/SI, no nerve root impingement), but no radicular symptoms were reported in the STR other than radiation of pain to the hips.  There is a September 2004 (8 months pre-separation) STR entry from a rehabilitation clinic which documents serial ROM measurements improving over time, with flexion to 80 degrees (normal 90) at that time; and, an orthopedic entry a week later which states “low back pain better with physical therapy.”  Other than an exacerbation from a strain incident late in the course (2 months pre-separation), there is no documentation of worsening of the clinical course after that.  There are multiple STR entries confirming the absence of significant ROM limitations, gait disturbance, or abnormal neurologic findings.

The NARSUM noted a greater acuity with the neck as above, but commented on limitations (no specific attribution as solely lumbar) of “strenuous activities,” lifting, and walking “for long distances.”  The examiner recorded a normal gait, the absence of radicular symptoms, and normal lower extremity neurologic testing.  As with the cervical condition, the commander’s NMA and the pre-separation VA evidence were not probative to fitness.

The Board directed attention to its recommendation based on the above evidence, first addressing the PEB’s fitness determination as elaborated for the cervical condition.  The evidence that the lumbar condition was unfitting is not as compelling as for the cervical condition.  It is clear that the condition was chronic and compatible with continued service over a period of years prior to initiation of the MEB, without explanatory evidence for the worsening course associated with the development of the cervical and CTS conditions.  There is evidence that the condition was improving approaching separation, and the NARSUM corroborates a favorable course (acuity compared to cervical).  Although the limitations elaborated in the NARSUM are arguably unfitting, only the limitation of prolonged walking can be confidently attributed solely to the lumbar condition.  Since there was no functionally significant ROM or neurologic limitations in evidence, a finding that the condition was unfit must rest on a conclusion that the back pain was constant and severe enough to render the CI unable to perform in a Grade and Rating without strenuous physical demands.  In light of the overall chronicity and improving course at the time of separation, all members agreed that there was insufficient evidence in support of such a conclusion.   Furthermore, the lumbar condition was arguably subject to DoDI 1332.38 (E3.P3.3.3 - Adequate Performance Until Referral); which stipulates, “If the evidence establishes that the Service member adequately performed his or her duties until the time the Service member was referred for physical evaluation, the member may be considered fit for duty even though medical evidence indicates questionable physical ability to continue to perform duty.”  After due deliberation, therefore, members agreed that a preponderance of performance-based evidence does not favor a recommendation that the lumbar spine condition was separately unfitting and eligible for disability rating.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the bilateral carpal tunnel syndrome and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended cervical spine condition, the Board unanimously agrees that it was sufficiently justified as separately unfitting and recommends a disability rating of 10%, coded 5243, IAW VASRD §4.71a.  In the matter of the contended lumbar spine condition, the Board unanimously agrees that it cannot recommend a finding of unfit for additional disability rating.  There were no other conditions within the Board’s scope of review for consideration. 	 


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING
Carpal Tunnel Syndrome, Right Wrist
8615
10%
Carpal Tunnel Syndrome, Left Wrist
8615
10%
Cervical Disc Disease
5243
10%
Lumbar Disc Disease
Not Unfitting
COMBINED (w/ BLF)
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140115, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 16 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX 
	(c) PDBR ltr dtd 16 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 11 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(h) PDBR ltr dtd 30 Nov 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(i) PDBR ltr dtd 30 Nov 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(j) PDBR ltr dtd 01 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(k) PDBR ltr dtd 04 Jan 16 ICO  XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (k) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 60 percent (increased from 20 percent) disability rating.

     b. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 50 percent (increased from 10 percent) disability rating.

     c. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 40 percent (increased from 10 percent) disability rating. 

     f. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     f. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     g. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 30 percent (increased from 10 percent) disability rating. 

     h. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 50 percent (increased from 20 percent) disability rating. 

     i. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 30 percent (increased from 20 percent) disability rating. 

     j. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge.  
       
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



	XXXXXXXXXXXXXXXXXXXX
	Assistant General Counsel
	(Manpower & Reserve Affairs)












