





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00564
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060217


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a National Guard, O3, UH-60 Pilot, medically separated for “low back pain” and “bipolar disorder, type II,” rated 10% and 10%, respectively, with a disability rating of 20%.


CI CONTENTION:  The CI contends his unfitting conditions warrant a higher rating.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060123
VARD - 20070615
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Lumbar Pan…
5241
10%
S/P Anterior Diskectomy…
5237
40%
20070320
Bipolar Disorder, Type II…
9432
10%
Bipolar Disorder
9432
70%
20070223
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  80%



ANALYSIS SUMMARY:  

Low Back.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s low back pain condition begun in 2004.  He noted that he had pain after spending long hours in the cockpit.  His condition worsened in August 2004.  Magnetic resonance imaging (MRI) performed in December 2004 revealed degeneration of L5-S1 disc with central disc protrusion.  His condition did not improve with conservative treatment.  In July 2005 he underwent an anterior lumbar interbody fusion surgery.  At the 3 month post-surgery follow-up visit, it was noted that he was doing well and had better range of motion (ROM) with flexion; however, extension caused pain.  He had no radiating pain, and no neurological symptoms.  The NARSUM indicated the CI’s pain had improved but he was unable to perform many of the functional activities required such as running, performing sit-ups and push-ups.  The NARSUM was conducted in January 2006, a month prior to separation, and approximately 6 months post-surgery.  Physical examination documented surgical scar at L5-S2, and pain with extension.  The CI was able to flex without discomfort.  ROM was recorded by physical therapist 2 days prior to the NARSUM (10 January 2006).  Measurements were record using goniometer and averaging three measurements.  ROM flexion documented average of 70 degrees (NL=90) with extension of 5 degrees (NL=30).  Total ROM was 180 degrees on average of three trials.  Four months after separation, the CI was evaluated due to continued low back pain.  The surgeon noted that his MRI had demonstrated degeneration at L4/L5 and this was thought to have been a significant part of his problem.  He was diagnosed with pseudo-arthrosis with new degenerative disc disease at L4/5.  On 21 June 2006, 4 months after separation, the CI underwent posterior lumbar interbody fusion surgery at L4-L5.  ROM was recorded as “limited with pain.” The examiner documented the CI had done well for approximately 6 months post-surgery of L5-S1; however, his pain had recently returned.  

 The VA Compensation and Pension (C&P) examination was accomplished approximately 13 months after separation. The CI reported he had undergone back surgery twice as noted above.  Since his most recent surgery, his sciatic pain resolved, but he continued with chronic low back pain.  Physical examination recorded well-healed, non-tender surgical scar, and generalized tenderness over the lumbosacral spine.  ROM recorded forward flexion “to about 15 degrees without pain” and with pain, he was able to achieve 30 degrees of flexion.  Extension was recorded at “5-10 degrees.”

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating, coded 5241 (spinal fusion), for ROM flexion of 70 degrees and total ROM of 180 degrees.  The VA granted a 40% rating under code 5237 based on the decreased ROM, 13 months after separation.  The rating reflected the condition 8 months post-surgery.  The Board noted the December 2004 MRI documented L4-L5 diffuse disc bulge and moderate to severe bilateral foraminal narrowing; however, disc degeneration was not documented.  As noted above, the CI was evaluated for a second surgery and that physician documented “new degenerative disc disease at L4-5.  It was noted that the CI had done well for about 6 months post -surgery, and his pain returned. ROM was not measured.  Board members concluded that examination did not support a rating higher than 10% for pain since ROM was not measured.  Additionally, Board members agreed, the C&P recordings were too remote from separation and therefore, was of limited probative value.  In accordance with DoDI 6040.44, the Board is required to recommend a rating IAW the VASRD in effect at the time of separation.  Applicable diagnostic codes include: ratings under general spine rules 5235-5243 (limitation of lumbar spine motion); 5243, (Intervertebral disc syndrome), and 5237 (lumbosacral strain).  Under the 5243 code at the time of separation, a 20% rating required documented incapacitating episodes or limitation of motion.  There was no evidence supporting a higher rating for incapacitating episodes under this code.  Additionally, there was no documented evidence of spasms resulting in postural or contour changes in the spine that would support a higher rating at the time of separation, under any applicable code.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic lumbar pain condition.

Bipolar Disorder.  The psychiatric NARSUM was conducted on 28 December 2005, approximately 9 weeks prior to separation.  The psychiatrist documented the CI’s history of symptoms consistent with the diagnosis of a bipolar disorder.  According to the service treatment records, the CI first presented to mental health (MH) in June 2005 with the reported of constant generalized pain, poor energy, decreased libido, decreased concentration which he attributed to pain medication, anxiety, irritability, poor sleep, and depression.  On 9 June 2005, the CI underwent psychiatric evaluation and was diagnosed with bipolar disorder I, and a rule out of substance induced mood disorder.  He was assessed with a Global Assessment of Functioning (GAF) score of 60-70 (mild).  The CI underwent aviation MH exam in November 2005 that recommended suspension from aviation duties, noting that his diagnosis and treatment medication (Lithium) was not compatible with the continuation of aviation status.  At the NARSUM, the CI reported he had a long history of mood instability with episodes of increased energy, increased pleasurable activities such as excessive spending, grandiosity, little need for sleep, racing thoughts, and irritability.  These episodes would last for 3-4 days and were followed by periods of increased lethargy, poor concentration, poor appetite, feelings of guilt over his activities, and dysphoric mood.  The CI noted that since he started treatment he had experienced a marked improvement in his mood stability and sleeping pattern.  This report was endorsed by his wife who was present at the NARSUM.  Mental status examination (MSE) recorded normal mood, expansive affect, some grandiosity, and rapid speech.  Judgment was not impaired and there was no evidence of psychosis.  He denied suicidal ideation (SI) and homicidal ideation (HI).  The diagnosis of bipolar type II was recorded with a GAF of 70 (mild).

On 18 September 2006, 7 months after separation, the CI was transported to the emergency room (ER) secondary to suicide attempt via overdose of prescription medication. There was a vague mention of involvement in a motor vehicle accident on that day. At the time of presentation to the ER, the CI was noted to have slurred speech.  Lithium level was <0.10 (Ref. range=0.6-1.20).  He reportedly took an overdose of his opiate medication.  Once he was medically cleared, he was transferred to a psychiatric hospital.  His wife had requested and received a court-ordered for an involuntary admission.  The CI was admitted to psychiatry on 22 September 2006, and discharged 5 days later.  On admission, he noted that his lithium medication had helped him to feel much better; however, a week prior to the admission, he had become more depressed secondary to family issues and felt it was better to die.  Prior to the overdose, he felt very depressed and angry.  He started destroying objects, and felt ashamed for what he had done.  At the time of admission he felt very depressed and ashamed, but was no longer suicidal.  The MSE noted he was somewhat sedated; however, his speech was rapid, logical, coherent, and all cognitive functions were intact.  He denied SI, and there was no evidence of psychosis.  The diagnosis of bipolar I disorder, depressed, severe, was recorded with a GAF of 30.  At the follow-up post hospitalization visit with psychiatrist, 10 October 2006, the CI reported that prior to his admission he had experienced symptoms of mania.  He had flight of ideas, racing thoughts, agitation and hyperactivity, and psychosis.  He noted that he did not recall the details of the episode which lasted for 3 days; however, he recalled that he wrecked his truck.  His mania switched to depression which led to his overdose.  The MSE noted a depressed mood with pressured speech, and some flight of ideas.  He was not suicidal or homicidal, and psychotic symptoms were absent.  A GAF of 55 was recorded.  

The C&P mental exam was accomplished 12 months after separation.  The CI was accompanied by his wife and both noted that he had increased irritability, was socially isolated, was not managing his financial affairs, and his children were anxious around him.  There were many stressors-family, financial, and back pain.  He was taking several psychotropic medications, and had no additional hospitalizations, or ER visits related to MH.  He noted he had problems with his memory, and difficulty with sleep secondary to back pain and his MH condition.  The psychologist opined that the CI’s bipolar symptoms had a “severe impact on his occupational functioning due to his mood swings, reduced tolerance for frustration, reduced concentration skills, level of irritability, and fluctuating motivation.”  However, the CI had not worked since separation.  The CI denied panic attacks, psychotic symptoms, SI or HI, and there was no evidence of impairment in judgment or thinking.  He noted he experienced panic attacks “maybe once a month.”  A GAF of 50 (moderate symptoms or impairment) was recorded, and the examiner noted the lowered score reflected his intermittent suicidal and homicidal ideations.  The diagnosis of bipolar disorder I, most recent episode depressed, severe with psychotic features, in partial remission was recorded.

The Board directed attention to its rating recommendation based on the above evidence. The PEB rated the condition of bipolar disorder at 10%, coded 9432.   The VA assigned a rating of 70% under the same code.  All Board members first agreed that the preponderance of evidence did not support the application of §4.129.  The Board next considered the rating recommendation.  The higher rating of 30% requires evidence of “Occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks” due to  such symptoms as: depressed mood, anxiety, suspiciousness, panic attacks (weekly or less often), chronic sleep impairment, mild memory loss (such as forgetting names, directions, recent events.  The NARSUM examiner noted that the CI’s symptoms had significantly improved, but the MSE demonstrated he remained symptomatic.  His affect was observed as expansive, and grandiosity and rapid speech was present.   His judgment was not impaired, and his GAF score was 70. The commander’s statement (CS), a month before separation, documented the bipolar diagnosis and noted that the condition “will prevent him from functioning in any type of administrative capacity”; however, there was no indication of current impairment from the condition.  The CS noted that the CI was performing all assigned duties in a military and professional manner and that he had always been extremely cooperative.  The CS stated, “His uniform appearance and military bearing was always impeccable.”  The Board considered the NARSUM, the CS, and the 12 months post separation record.  As noted above, the CI was hospitalized for 5 days, 7 months after separation.  The CI noted that he had improved with lithium; however, after separation, his stressors began to mount and he became depressed.  At the follow-up post-hospitalization visit, 2 weeks post discharge, the CI described periods of hypomania, alternating with mania and culminating in depression which led to the overdose.  His GAF was 50, and the MSE reflected his condition although improved, had not completely stabilized.  In February 2007, 4 months post follow-up visit, the C&P exam noted he had no additional hospitalization, and although, he reported multiple stressors, post-hospitalization worsening of symptoms, he presented a clinical picture of symptom stability.  He did note that he had significant irritability, at times related to back pain, at times related to financial stressors, and at times related to his reported inability to function due to bipolar related symptoms.  He reported loss of interest in things which he attributed to his back and his mental illness.  He noted that his mental condition had affected his relationships due to his irritability, and confrontational and argumentative style.  There was no documented evidence of impairment in judgment or thinking during the evaluation.  The examiner recorded a GAF of 50; however, noted that the score was reduced to reflect his report of intermittent HI and SI.   Of importance, the examiner noted that his bipolar condition was in partial remission.  All Board members agreed, the C&P exam demonstrated great disparity between its findings, its documented assessment of partial remission and GAF description, and the evidence presented in the CS, service treatment record, and post-hospital follow-up evaluation.  After considerable discussion, all Board members agreed the CI’s condition exceeded the 10% disability level of impairment, and was most reflective of the 30% criteria.  50% was not met (judgment was not impaired, demonstrated no issues with thinking, no recorded violence, etc.) After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommended a disability rating of 30% for the bipolar disorder condition.  


BOARD FINDINGS:  In the matter of the chronic lumbar pain status post L5-S1 fusion condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the bipolar disorder, type II condition, the Board unanimously recommends a disability rating of 30%, coded 9432 IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration. 

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Lumbar Pain S/P L5-S1 Fusion
5241
10%
Bipolar Disorder, Type I
9432
30%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140122, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAMR-RB							

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160007256 (PD201400564)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA

