





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	 CASE:  PD-2014-00621
BRANCH OF SERVICE:  Army 	                         SEPARATION DATE:  20080107


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated Reserve O3, Military Police, medically separated for “cervical spondylosis with some radicular symptoms in this left arm,” “left shoulder impingement syndrome without limitations of range of motion,” rated 10% and 0%, respectively, with a combined disability rating of 10%.  


CI CONTENTION:  “I do not believe I was fairly evaluated on all aspects especially PTSD and my back”  The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB – 20071107
VARD - 20080804 
Condition
Code
Rating
Condition
Code
Rating
Exam
Cervical Strain with Intermittent Radiation of Pain…Left Arm
5237
10%
Ruptured Cervical Disk with Left Radiculopathy
5239
30%
20080804
Chronic Left Shoulder Pain…
5099-5003
0%
Left Shoulder Strain
5099-5019
10%
20080804
Biomechanical Low Back Pain
Not Unfitting
Lumbosacral Muscular Ligamentous Strain
5237
20%
20080804
TBI
Not Unfitting
No VA Placement
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:  

Neck Condition.  According to the service treatment records and the Specialty care consult for the Medical Evaluation Board (MEB) (orthopedic), the CI‘s history of neck pain begun after he dove headfirst under a wire on an obstacle course in 1998.  He was treated for a “probable” neck strain.  In 1999, he injured his cervical spine while working with a SWAT team as a state trooper.  In 2000, he was on duty as state trooper and was dragged approximately 30 feet by a car.  The CI was seen by orthopedic surgeon and surgery of the cervical spine was discussed; however, the CI preferred physical therapy and rehabilitation.  The CI also received chiropractic treatment for a brief period of time.  Orthopedic diagnosed cervical spondylosis, and noted there were some radicular symptoms into the left upper extremity.  An MRI of the cervical spine reportedly performed on 9 July 2007, revealed mild reversal of the cervical lordotic curve at C5-6, and “multiple levels of desiccation of the intervertebral disc with joint disease.”  There was mild to moderate foraminal stenosis bilaterally at C6-7.

The NARSUM was conducted in September 2007, 4 months prior to separation.  The examiner deferred to the orthopedic examination for history and present illness.  As noted above, that examination recorded radicular symptoms and pain.  The examiner noted that the CI had continued to suffer chronic neck pain despite the various treatment intervention.  Physical examination recorded range of motion (ROM) with forward flexion of 9 degrees (NL=45), and extension “on average of 29 degrees (NL=45).  Mild discomfort at the extreme range was noted, and there was mild tenderness to palpation with mild muscle spasm.

The VA Compensation and Pension (C&P) examination was accomplished approximately 3 months after separation.  Physical examination documented tenderness to palpation and painful ROM. Evidence of muscle spasm was absent, and sensory and motor exams were normal.  The CI reported continued radicular symptoms, noted he was able to drive his vehicle, and had flare-up of pain and stiffness about every 6 weeks lasting for 5-7 days.  The examiner documented an absence of history of incapacitating episodes, and no demonstrated muscle weakness resulting from the radicular symptoms.  ROM documented forward flexion of the cervical spine to 12 degrees and extension to 10 degrees.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating coded 5237 (cervical strain), citing “cervical range of motion limited by pain.”   The PEB also noted that the radiculopathy was not separately ratable since he had intact reflexes, sensation and strength.  The VA assigned a 30% rating under the 5239 code (spondylolisthesis or segmental instability) based on forward flexion of 15 degrees or less.

The Board is required to evaluate ROM based on the VASRD and its’ directive.  The VA rates limitation of motion due to pain, at the point in which the examinee can no longer continue the motion.  The NARSUM examiner recorded forward flexion to 9 degrees, 4 months before separation and the VA recorded similar ROM measurement, 3 months after separation.  ROM recorded in the service treatment record was consistent with the above documented ROM.  Board members agreed at the time of separation, the ROM for flexion was not greater than 15 degrees, and therefore concluded, the 30% rating was sufficiently supported. There were no additional spine codes to consider that would support a higher rating.  The Board noted there was insufficient evidence to support the use of any peripheral nerve code since the radicular symptoms had no functional implication or impairment.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the chronic neck pain condition.  

Left Shoulder Condition.  According to the orthopedic consult and the NARSUM, the right-hand dominant CI injured his left shoulder while working with a SWAT team in 1999.  He described discomfort into the posterior aspect of the shoulder and along the medial border of the scapula.  Despite treatment, the left shoulder condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The NARSUM was accomplished 4 months before separation.  It was noted that the CI had x-ray examination of the left shoulder in April 2007 that showed some degenerative changes at the acromioclavicular joint (ACJ) with some tendinosis of the supraspinatus tendon, but no evidence of a labral or rotator cuff tear.  In June 2007, MRI arthrogram of left shoulder revealed no evidence of internal derangement of the left shoulder.  Physical examination recorded mild pain at the end of the ROM, and tenderness over the ACJ.  There was no signs of inflammation.  Left shoulder ROM flexion was documented to 161 degrees (NL=180), and abduction to 170 degrees (NL=180).  He had normal motor and sensory exams and no evidence of muscle atrophy.

The VA C&P examination, 3 months after separation, documented the CI’s report that he had fell in 2007 and jammed his left shoulder.  He was able to drive and had no history of incapacitating episodes or flare-ups.  Physical examination noted absence of muscle atrophy and the presence of “popping and grinding” sensation of the left shoulder during ROM.  ROM forward flexion to 130 degrees, abduction to 130 degrees accompanied by pain on motion.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB chose to rate the condition analogous to 5003 (degenerative arthritis) and granted a 0% rating.  The VA granted a 10% evaluation coded analogously 5019 (bursitis).  There was no compensable ROM to support a rating under the 5201 code, no malunion, deformity, or recurrent dislocation of the humerus to justify a rating under the 5202 code (humerus, other impairment of); and no nonunion or malunion of the clavicle or scapula to warrant any rating under the 5203 code (clavicle or scapula, impairment of).  However, all Board members agreed, there was satisfactory evidence of painful motion IAW VASRD §4.59.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the chronic left shoulder pain condition.  

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the low back pain (LBP) and “possible traumatic brain injury” (TBI) conditions were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The Board first considered the evidence related to the LBP.  The CI was evaluated by orthopedic in July 2007.  At that evaluation he noted discomfort in the area of the lumbar spine with restricted motion but without any specific radicular type radiation into the lower extremities.  He had an MRI that demonstrated evidence of spondylosis at L5-S1.  His condition was treated conservatively.  The MEB physical examination in July 2007 documented a normal back examination (no signs of inflammation, tenderness, normal motor strength and sensory function).  The NARSUM in September 2007 documented full ROM.  The condition was recorded in the MEB as medically acceptable.  The Board next directed its attention to the condition diagnosed as “possible TBI”, and was unable to find any formal assessment of this condition.  The TBI condition was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  Although the back condition was profiled, it was not judged to fail retention standards, and the MEB noted the condition was medically acceptable.  There was no performance based evidence from the record that either conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the LBP and “possible TBI” conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the cervical strain condition, the Board unanimously recommends a disability rating of 30%, coded 5237 IAW VASRD §4.71a.  In the matter of the chronic left shoulder pain condition, the Board unanimously recommends a disability rating of 10%, coded 5237 IAW VASRD §4 59, and 4.71a.  In the matter of the contended biomechanical low back pain and “possible TBI” conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  


CONDITION
VASRD CODE
RATING
Cervical Strain
5237
30%
Chronic Left Shoulder Pain
5099-5003
10%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140111, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160008272 (PD201400621)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA
		

