





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00689		
BRANCH OF SERVICE:  MARINE CORPS	Separation Date:  20070630


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Rifleman) medically separated for back pain.  The back condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “juvenile osteochondrosis of spine,” “degeneration of thoracic or thoracolumbar intervertebral disc,” “thoracic spondylosis without myelopathy” and “backache, unspecified,” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other condition was submitted by the MEB.  The Informal PEB adjudicated “back pain” as a Category I unfitting condition, rated 0%.  The PEB also adjudicated Thoracic Spondylosis, Intervertebral Disc Degeneration-Thoracic and Scheurmann’s Disease (fixed abnormal spine contour-kyphosis) as Category II (“Conditions that contribute to the unfit condition”).  The CI made no appeals and was medically separated.  


CI CONTENTION:  He was given a higher rating for his condition by the VA.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  
IPEB - Dated 20070502
VA* - (~3 Mos. Pre-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Back Pain
5299-5237
0%
Thoracic Disc Protrusion at the T6-7 and T7-8 with Spondylosis of T11 and T12, Status Post(S/P) Gunshot Wound
5320-5237
10%
20070409
Thoracic Spondylosis
Cat II




Intervertebral Disc Degeneration-Thoracic





Scheurmann’s Disease





Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 2
RATING:  0%
RATING:  20%
*Derived from VA Rating Decision (VARD) dated 20070927 (most proximate to date of separation [DOS]).

ANALYSIS SUMMARY:  The PEB-adjudicated Category II conditions will be discussed below under the unfitting back pain condition as they all relate to rating under the thoracolumbar spine IAW VASRD §4.71a.  

Back Pain Condition.  While in-theater on 25 June 2005, the CI was struck mid-back by a sniper round, which was stopped by his body armour.  The bullet impact knocked him to the ground and he had temporary weakness and lack of sensation in his right leg.  Abnormal imaging including X-rays, MRI and CT scan documented slight wedging of several vertebral bodies (noted as compression fractures from blunt trauma) and supported the PEB diagnoses of thoracic spondylosis, intervertebral disc degeneration, and Scheuermann’s Disease (fixed kyphosis-abnormal spine contour).  The MEB Narrative Summary (NARSUM) exam approximately 6 months prior to separation documented that the CI had persistent, unrelenting mid pack pain with brief episodes that radiated into his buttocks and down the back of his right leg and sometimes extended into his ankle.  Despite physical therapy (PT), chiropractic care, orthopedics, pain management and three steroid injections, the CI continued to have mid-back pain.  The orthopedist advised that spine surgery was not an option.  The CI required non-narcotic medication for pain control.  The MEB NARSUM physical exam findings are summarized in the chart below.  

The VA Compensation and Pension (C&P) exam approximately 3 months prior to separation documented that the CI reported impairment of coordination, stiffness, weakness, constant pain and, fatigue with pain radiation down the lower back and into the leg.  The pain was spontaneous and made worse by activity.  The CI related difficulty performing heavy lifting, running, and prolonged standing, sitting or walking.  The examiner noted X-ray evidence of moderate diffuse kyphosis on the CI’s entry physical.  VA C&P physical exam findings included non-tender back scars and spine range-of-motion (ROM) are noted below.  

There were ROM evaluations in evidence, with documentation of additional ratable criteria, which the Board weighed in arriving at its rating recommendation; as summarized in the chart below.  

Thoracolumbar ROM
(Degrees)
MEB ~6 Mo. Pre-Sep
VA C&P ~3 Mo. Pre-Sep
Flexion (90 Normal)
No ROMs
70
Combined (240)

185
Comment
Pain to palpation; no muscle spasm; sensory nml; reflexes nml; no weakness
painful motion; gait nml; reflexes/strength nml; tenderness to palpation; Deluca + for pain, fatigue, lack of endurance
§4.71a Rating
10% (PEB 0%)
10%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded the back pain condition as analogous to 5237 (lumbosacral strain) and rated at 0%.  The VA coded the “Thoracic Disc Protrusion at the T6-7 and T7-8 with Spondylosis of T11 and T12, S/P Gunshot Wound” condition as 5320 (muscle; Group XX function) with 5237 and rated at 10%.  

The NARSUM exam’s pain on palpation met the 10% spine rating criteria of “localized tenderness not resulting in abnormal gait or abnormal spinal contour” although there were no ROM measurements for comprehensive rating.  The VA exam was closer to separation and included ROMs IAW VASRD §4.46 (accurate measurement).  The VA exam would rate 10% due to tenderness, VASRD §4.59 (painful motion), or spine ROM criteria under the general rating formula for the spine for forward flexion (greater than 60 degrees but not greater than 85 degrees; or, combined ROM greater than 120 degrees but not greater than 235 degrees).  There was no evidence of muscle spasm or guarding severe enough to result in an abnormal gait or abnormal spinal contour, more limited ROMs, or periods of incapacitation (at least 2 weeks) to support any higher or alternate spine rating.  

The general rating formula for the spine includes all thoracolumbar spine pathology and includes symptoms such as pain (whether or not it radiates), stiffness, or aching in the area of the affected spine.  Although the CI reported LBP with radiation down his lower extremity, there was no objective evidence of fixed motor weakness or focal neurologic deficit for additional rating.  Since no evidence of functional impairment from any radiculopathy existed in this case, the Board cannot support a recommendation for additional rating based on peripheral nerve impairment.  There was no higher rating available under VASRD §4.73 (schedule of ratings–muscle injuries).  Any impact from the scars on the back condition was considered in the spine rating and no back scars were separately unfitting.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the low back condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the back pain condition (with all Category II conditions), the Board unanimously recommends a disability rating of 10%, coded 5299-5237 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Back Pain (with Thoracic Spondylosis, Intervertebral Disc Degeneration, and Scheurmann’s Disease)
5299-5237
10%
RATING
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140105 w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record












MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
(b) PDBR ltr dtd 16 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX
(c) PDBR ltr dtd 22 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX
(d) PDBR ltr dtd 28 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX
(e) PDBR ltr dtd 21 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX
(f) PDBR ltr dtd 16 Dec 15 ICO XXXXXXXXXXXXXXXXXXXX 

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (f) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     b. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge.

     f. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge.
       
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



	
	

