





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00704
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20060523

 
SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Field Artillery Surveyor) medically separated for lumbar back pain and knee pain.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent U3L3 profile and referred for an Medical Evaluation Board (MEB).  “Status post lumbosacral discectomy with continued back pain and leg pain; degenerative disc disease of the lumbosacral spine with continued left leg radicular symptoms; thoracolumbar degenerative disc disease” and “bilateral patellofemoral arthrosis” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other conditions were submitted by the MEB.  The Informal PEB (IPEB) adjudicated “chronic low back pain, with degenerative disc disease of lumbosacral spine and thoracolumbar degenerative disc disease [DDD]” and “osteoarthritis bilateral patellae, with osteophytes on the patellae” as unfitting, rated 10% and 0% with likely application of the US Army Physical Disability Agency (USAPDA) pain policy.  The CI appealed to the Formal PEB (FPEB) and a Reconsideration PEB adjudicated the bilateral knee condition, rated 10% with application of the Veterans Affairs Schedule for Rating Disabilities (VASRD), and affirmed the lower back condition and 10% rating.  The CI made no further appeal, and was medically separated.


CI CONTENTION:  “I went back in the Army in 2001, having already been rated 20% disabled by the VA.  While in the Army, my back condition worsened due to the back injury I received during the deployment to Iraq and due to having to continue my duties with my back injury.  I believe this aggravated the problems with my back.  I believe the outcome of my back surgery was impacted by the fact that the surgery was performed months after returning from my deployment. My back pain was significantly increased after the injury.  I was allowed to go into the Army with a VA rating of 20% disability in 2001.  Then I was found physically unfit to stay in the Army with a PEB rating of 20% in 2005.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any condition outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

Service Recon PEB – Dated 20051201
VA* - (~7 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic LBP, with DDD of Lumbosacral Spine and Thoracolumbar DDD
5299-5242
10%
DDD, T12 to L1
5242
10%
20070119
Osteoarthritis Bilateral Patellae, with Osteophytes on the Patellae
5003
10%
Left Knee Condition
5003
10%
20070119



Patellar Femoral Syndrome, Right Knee
5299-5257
10%
20070119
Other x 0  (Not in Scope)
Other x 5 
20070119
Combined:  20%
Combined:  80%
*Derived from VA Rating Decision (VARD) dated 20070315 (most proximate to date of separation (DOS))


ANALYSIS SUMMARY:

Chronic Low Back Pain Condition.  Review of the service treatment record (STR) showed the CI had a long history of low back pain, but he experienced significant worsening of pain with radiation to the left leg in 2003.  Due to the finding of a disc herniation, an L5-S1 discectomy was performed in November 2003.  Post-operatively, the intensity of the left leg pain diminished but low back pain persisted.  Imaging studies in December 2004 revealed arthritic changes, L4-5 disc disease without nerve root compromise, and no recurrence of L5-S1 disc herniation.  Electrodiagnostic studies in February 2005 showed mild chronic L5-S1 radiculopathy.

The DD Form 2808, Report of Medical Examination, dated 3 August 2005 (10 months prior to separation) noted decreased lumbar range of motion (ROM) due to pain, but measurements were not provided.  At the narrative summary (NARSUM) evaluation on 14 September 2005 (8 months prior to separation), the CI complained of low back pain that radiated down the left leg to the foot.  The condition prevented bending or heavy lifting.  Physical examination noted an ability to walk on toes and heels, but no mention was made of spasm, tenderness or spinal contour.  There was no lower extremity muscle weakness.  At a clinic visit on 27 April 2006 (a month prior to separation) the CI reported that his back pain severity was mild.

At the VA Compensation and Pension (C&P) exam performed 8 months after separation, the CI reported a constant low back ache that radiated to the left leg.  Lifting or prolonged sitting or standing worsened the pain.  Use of a cane was required occasionally during flare-ups.  He could walk a mile, and the condition did not interfere with activities of daily living.  However he avoided ice skating, rock climbing, lifting or long walks.  He could drive for 2 hours.  Incapacitating episodes were denied.  Examination showed normal gait and spinal curvature.  Lower extremity muscle strength was normal.  There was no additional limitation of motion after repetitive motion.

The goniometric range-of-motion (ROM) evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.



Thoracolumbar ROM
(Degrees)
DD 2808
~10 Mos. Pre-sep
NARSUM
 ~ 8 Mos. Pre-Sep
VA C&P
~ 8 Mos. Post-Sep
Flexion (90 Normal)
Decreased due to pain
55 (53)
90
Extension (30)
--
20
30 (35)
R Lat Flexion (30)
--
20
30 (35)
L Lat Flexion (30)
--
20
30 (35)
R Rotation (30)
--
10
30
L Rotation (30)
--
20
30
Combined (240)
--
145
240
Comment
Diagnosed with DDD status post micro discectomy
Limited by pain, can heal and toe walk
+Tenderness; pain only at 90 degrees flexion
§4.71a Rating
--
20%
10%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating coded analogously to 5242 (degenerative arthritis of the spine), while the VA rated the condition at 10% using the same code.  Although the PEB’s adjudication noted pain-limited ROM, the flexion of 55 degrees recorded by the NARSUM examiner justified a 20% rating (flexion greater than 30 degrees but not greater than 60 degrees).  Because the Service exam omitted relevant rating details such additional limitation caused by repetitive motion, and spasm or guarding severe enough to alter gait or spinal contour (while the C&P exam provided all of these details) the C&P exam was assigned preponderant probative value.  Although the C&P exam showed completely normal ROM, the finding of localized tenderness not resulting in abnormal gait or abnormal spinal contour warranted a 10% rating IAW VASRD §4.71a standards.  The Board majority concluded that, absent any probative value assignment, the evidence at hand still was most accurately described by the 10% rating.  The Board also considered rating intervertebral disc disease under the alternative formula for incapacitating episodes, but could not find sufficient evidence which would meet the 10% criteria under that formula.

Finally, the Board considered if left lower extremity radiculopathy warranted additional disability rating.  Electrodiagnostic studies were positive for evidence of radiculopathy, but examiners recorded normal muscle strength.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  There is no evidence in this case of functional impairment attributable to peripheral neuropathy.  While the CI experienced radiating pain, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  The Board therefore concluded that additional disability was not justified on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic low back pain condition.

Bilateral Knee Condition.  The PEB combined the right and left knee arthritis conditions under a single Service disability rating, coded 5003.  Although VASRD §4.71a permits combined ratings of two or more joints under 5003, it allows separate ratings for separately compensable joints. The Board must follow suit (IAW DoDI 6040.44) if the PEB combined adjudication is not compliant with the latter stipulation, provided that each ‘unbundled’ condition can be reasonably justified as separately unfitting in order to remain eligible for rating.  If the members judge that separately ratable conditions are justified by performance based fitness criteria and indicated IAW VASRD §4.7 (higher of two evaluations), separate ratings are recommended; with the stipulation that the result may not be lower than the overall combined rating from the PEB.  The Board’s initial charge in this case was therefore directed at determining if the PEB’s combined adjudication was justified in lieu of separate ratings.
Review of the STR revealed clinic visits for right knee pain from 1994 to 1997 and for left knee pain in 1999.  The STR was otherwise silent regarding knee pain until the MEB process, at which time the CI reported a history of several years of bilateral knee pain.  X-rays in September 2005 showed bilateral patellar osteophytes (arthritic changes of the kneecap).  The commander’s statement on 18 January 2005 reported that the CI could not perform his duties due to “his chronic back and knee problems.”  

The MEB physical exam noted “Full ROM” of both knees, but measurements were not provided.  Bilateral knee crepitus was reported.  At the NARSUM evaluation (eight months prior to separation) the CI indicated that his knees hurt “with stairs and stooping and running.”  Examination showed stable ligaments bilaterally.  At a clinic visit on 9 February 2006 (3 months prior to separation), the provider reported that an acute skin infection on the left leg hurt when the CI ran.  At a follow-up clinic visit on 27 April 2006, the CI indicated that he was having mild pain, and that the location of the pain was his back.

At the VA C&P exam the CI confirmed there was no history of injury to either knee.  He complained of a constant nagging pain in both knees.  Flare-ups of pain occurred weekly after working on his knees, and lasted for one day.  Kneeling, crawling or climbing made the pain worse; and rest or medication made the pain better.  Assistive devices were not used, and dislocation or subluxation was denied.  The knee condition caused him to avoid kneeling on his knees in his occupation as a part-time carpenter where he avoided lifting and bending due to his back pain.  He also couldn’t ice skate, rock climb, take long walks or climb ladders or stairs.  Examination showed a normal gait and no evident disability on standing or walking.  Painful motion was not present.  Ligament testing was normal bilaterally.

The goniometric range-of-motion (ROM) evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Knee ROM
(Degrees)
MEB ~ 8 Mos. Pre-Sep
VA C&P ~ 8 Mos. Post-Sep

Left
Right
Left
Right
Flexion (140 Normal)
122
117
140
140
Extension (0 Normal)
0
0
0
0
Comment
+Tenderness, crepitus
+Tenderness, crepitus
+Tenderness
+Tenderness
§4.71a Rating
10%
10%
0% or 10%*
0% or 10%*
		*Conceding §4.59 (painful motion)

The Board directed attention to its rating recommendation based on the above evidence.  As previously elaborated, the Board must first consider whether each knee remains separately unfitting, having been de-coupled from a combined PEB adjudication.  The STR was silent regarding any knee issue for several years prior to the MEB process, and one temporary profile in 2002 for the right knee is in evidence.  However, the bilateral condition was determined to fail retention standards and was implicated by the commander’s statement.  It is speculative to conclude that the disability confined to a single knee would not have rendered the CI incapable of performing his MOS.  There was no consistent indication from the record that one knee was significantly less severe than the other, and clinical examination findings were similar.  The VA assigned a 10% rating for each knee, using the 5003 code for the left and an analogous 5257 code (knee, other impairment of) for the right.  Board members noted that there was no limitation of motion to justify a compensable rating under the 5260 (limitation of flexion) or 5261 (limitation of extension) codes; and no evidence of instability to warrant a minimum rating under the 5257 code.  It was also debated if evidence of functional loss (§4.40) or painful motion (§4.59) was sufficient to justify a 10% rating for each knee, an approach reflected in the VA’s rating of the left knee.  Although knee tenderness was documented, painful motion was not.  The Board also noted an ability to run and a normal gait.  The Board also carefully considered the option of rating both knees together at 10%, the approach taken by the PEB and supported under VASRD §4.71a (i.e. when there is X-ray evidence of degenerative arthritis in two or more major joints).  Ultimately, the Board concluded that the evidence did not provide sufficient grounds for recommending separate right and left knee disability ratings in this case, and that a rating of 10%, coded 5003, most accurately depicted both the pathology and disability in this case.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral knee condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on the USAPDA pain policy for rating the chronic low back pain condition was operant in this case and the condition was adjudicated independently of that policy by the Board.  In the matter of the chronic low back pain condition and IAW VASRD §4.71a, by a majority vote, the Board recommends no change in the PEB adjudication.  In the matter of the osteoarthritis bilateral patellae condition and IAW VASRD §4.71a, the Board recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140203, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record












MINORITY OPINION: Based on VASRD §4.3 (reasonable doubt), the minority finds the CI’s chronic low back pain condition at the time of separation supports a 20% rating vice the majority vote 10% recommendation (non-recharacterization).

The DD Form 2808, MEB Report of Examination, dated 03 August 2005, approximately 10 months prior to separation, indicated the “L-spine” with decrease ROM due to pain.  Chronic LBP status post micro discectomy with diagnosis of DDD was listed in the block 77 Summary of Defects.

The MEB NARSUM referenced goniometric ROM measurements taken by an “orthopedic” physician on 14 September 2005, approximately 8 months prior to separation.  Forward flexion was limited to 53 degrees of normal 90 (equivalent to a 20% rating).  The examiner omitted relevant rating details such as limitation caused by repetitive motion, and spasm or guarding severe enough to alter gait or spinal contour; however, the minority finds this orthopedic examination as creditable and with probative value:

	1.  The goniometric ROM measurements were taken by a fully trained and specialized orthopedic physician.
	2.  The orthopedic examiner did not cite any type of malingering during this examination.  In fact, there are no malingering references such as Waddell’s signs, superficial tenderness, axial loading or overreaction indicated throughout the STR and VA evidence.
	3.  The minority finds the CI as a reliable ROM subject as there is no record to the contrary.
	4.  By all accounts the orthopedic examiner’s finding of 53 degree flexion was accurately measured and recorded.

There were only three ROM measurements in the record of evidence.  The DD Form 2808 and MEB NARSUM (equivalent to a 20% flexion rating) corroborate a loss in flexion prior to separation.  Consequently, there are no other spine examinations, prior to separation, to determine if the CI’s back condition had improved or deteriorated.  It is the minority’s opinion that it is speculative to conclude that the CI’s back condition had improved to a 10% disability impairment, at the time of separation, based on a C&P examination performed eight months after separation.  Though the C&P examination was a more comprehensive exam, it occurred eight months after separation, allowing the CI to recuperate from the daily rigors of military life; which is a reasonable explanation for the improvement in the CI’s thoracolumbar flexion to 90 degrees after separation.

RECOMMENDATION:  The Board minority, therefore, recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be recharacterized to reflect permanent disability retirement, effective as of the date of her prior medical separation:

CONDITION
VASRD CODE
RATING
Chronic LBP, with DDD of Lumbosacral Spine and Thoracolumbar DDD
5299-5242
20%
Osteoarthritis Bilateral Patellae, with Osteophytes on the Patellae
5003
10%
COMBINED (w/ BLF)
30%



SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003592 (PD201400704)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA



